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In this issue of the Journal you will find the final installment of Michael Quinn’s trilogy of essays on cyber-insurance, as well 
as articles on coverage for the Ebola crisis, the current state of the law of recission, and the recent Texas Supreme Court case 
of Greene v. Farmers Insurance Exchange.  

Shelley Glazer and David White continue their valuable column on recent Fifth Circuit and Texas Supreme Court insurance 
opinions.

Meanwhile, I continue to be impressed by the quality of the writing done by our members and would enjoy receiving a 
submission from you on any subject that has piqued your interest sufficiently for you to write about it. 

Thanks go to all these authors, my Assistant Editor Pam Hopper, and to Associate Editors Rebecca DiMasi, Meloney Perry, 
Jennifer Johnson, and Candace Ourso, whose help with this issue was, as usual, indispensable. The Journal would be happy 
to publish similar articles for the benefit of the bench and bar. Email articles to me at wjchriss@gplawfirm.com. 

William J. Chriss
Publications Editor

 F RO M  T H E  E D I TO RComments
By William J. Chriss

Gravely & Pearson, LLP

William J. Chriss, of counsel to Gravely & Pearson, LLP, graduated from Harvard Law School, holds master’s 
degrees in Theology and Political Science, and was recently awarded a Ph.D. in History by The University of 
Texas. He has practiced insurance law for over thirty years and currently serves as editor in chief of The Journal of 
Texas Insurance Law.
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Your Insurance Section is composed of practitioners from numerous different areas of law. Almost every practice area has an 
insurance component or an issue involving insurance. Not having a basic understanding of insurance is like practicing law 
without any insight into contracts—both are a must.

As my term as Chair comes to a close, I can say our Section is doing a much better job of reaching out to its members to 
deliver the services and benefits they deserve. At the same time, we have begun aggressive outreach efforts to get more of 
you taking an active part in your Section—including writing an article, participating on a Section committee or project, 
becoming a member of the Insurance Council, or planning or speaking at a Section CLE seminar.

Your involvement in your Section makes it better for all of us. We depend on fresh ideas, new people, and unselfish 
participation.

I know that I am leaving the Section in a better place just like those that served before me. There are so many good and 
generous people in our Section that have made it better and will continue to do so—Pam, George, Brian, Bill, Lisa, just to 
name a few. Our behind the scenes rock stars make things run consistently, smoothly, and productively—Donna, Tracy, and 
Bill. Council alumni have come out to do yeoman’s work—Mark, Steve, Beth and Vince.

Thanks to all of you. You all made this Section better. It was my honor and privilege to serve you.

This coming year will be even better led by the Section’s new chair—Jim Cooper. Expect much because you deserve more.

Best,

Mark A. Ticer

Chair, Insurance Law Section

 F RO M  T H E  C H A I RComments
By Mark A. Ticer
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Our Hacked-Up World. There’s a whole lot of hacking going 
on. One law firm accused another of hacking into its network 
and stealing documents in a workers’ compensation case,1 
and there are apparently enormous losses of money, most by 
commercial entities. As everyone “knows,”2 digital invasions 
and responses—cyber-wars!—have only begun. Cures 
don’t seem to be on the way. The world is in the midst of a 
second or third industrial revolution and the stakes are high. 
These facts and the corresponding contemporary hangover 
produced by the technology deluge and post-modern 
culture bring one to the restrained and not particularly 
revolutionary topic of insurance. 

It may take only one case to attract the reader’s attention. 
Consider the role of insurance in Target’s dealing with the 
hack attack on it made public during the Christmas shopping 
season 2013. On March 19, 2015, a federal court in 
Minneapolis preliminarily approved the settlement of a class 
action between Target and its customers. This settlement for 
a business like Target is a “piece of cake.” There are more 
legal actions from banks in the works, however, says Target, 
and notifications to cardholders are obviously not included 
in this settlement. 

This whole fiasco will probably cost Target on the order 
of 30 times the mere $10 million in damage for which it 
has apparently settled. By the end of January 2015, Target 
paid $252 million in various expenses and will probably be 
entitled to only $90 million in insurance compensation.3 
Of course, one may wonder how Target made its insurance 
acquisition decisions. A coverage lawyer will wonder how 
many ways Target has coverage; how many ways it could 
have coverage; and to what extent their clients—present, 
future, and past—need different forms of cyber insurance. 
This essay is exactly about part of these wonderings, 
especially since duties of notification are so stringent and so 
expensive.4

On Being Hacked-Off. Law firms, especially larger ones—
the ones most likely to purchase sizable policies—have 
long been said to be hacksaw targets, particularly by such 
sources as Marsh.5 They paint a bleak picture of business, 
professional and ethical disaster. But then one must ask 
about the empirical trustworthiness of a blog that depends 

on information from and is directed to (in part) firm 
managers and senior partners who are said to be digitally 
inattentive, cyber-sloppy, computer-system stumblers, and 
need to shape up. Can one be sure that one is actually 
getting facts from those surveyed? Can one be sure that the 
right folks are being surveyed? After all, the point here is not 
the salvation of the profession, the world of business, or the 
republic; it is the sale of sophisticated insurance contracts. 
Law is a skeptical profession. If there is slow movement 
that the sales entities wish to speed up, they have to meet 
something like a burden of proof. Like the rest of business, 
they may need the advice and counsel of the right lawyers. 
The contracts of insurance must be carefully studied before 
advice is given. 

To be sure, there have been very few reported cases and no bar 
sanctions, and course advertisements should be treated with 
skepticism. But now corporate clients, banks lending to law 
firms, and governmental agencies are making inquiries and 
are demanding that law firms be more security conscious.6 
Law firms are frequently advised by social media on how 
to make their computer systems more secure.7 Perhaps it is 
ironic that more and more of these firms have lawyers and 
departments specializing in a wide range of cyber matters: 
“mobile payments,” “virtual currency,” “privacy concerns, 
data security, electronic delivery of information and 
electronic signatures.”8 And then, of course, there are the 
problems of “cyber start-ups,” intellectual property, and—
oh yes—matters of insurance.

Insurance in the Hack-O-Rama

On Insuring Hackees. This essay is precisely about some 
of the connections between the worldwide epidemic of 
hacking and cyber-insurance law. The importance of this 
topic is magnified many times over by the fact that (1) very 
reliable data fortresses have not been designed, much less 
actually created and (2) the prevention and deterrence of 
the pseudo-mental, electronic-robotic disorder/disease of 
compulsive cyber-digital hacking has so far profoundly 
puzzled and paralyzed legions of computer-engineering 
sophisticates. As usual, risk transfer, of which insurance is the 
most significant species, is already playing and will continue 
to play a crucial role in modern cyber business, finance, 

By Michael Sean Quinn, Ph.D., J.D., C.P.C.U.
 

 Michael Sean Quinn, Ph.D., J.D., C.P.C.U., etc., has advised on and litigated diverse coverage and insurance bad 
faith problems for over 30 years. Since 1995, or so, he has functioned as an expert witness many times. 

FIRST-PARTY CYBER COVERAGE IN THE PERIOD OF 
PANDEMIC INTERNATIONAL “HACKERY” 
—PART THREE
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and economic culture. Expansion, innovation, stability, and 
soundness all demand it. Work for cyber lawyers has only 
begun to grow. 

Organization. This paper is the third part of a trilogy.9 The 
first paper focused on abstract and historical issues. The 
second paper highlighted the third-party components of the 
policy to be examined here. And this paper is a discussion 
of some of the first-party insuring agreements in the policy 
already analyzed in part. 

That policy is Travelers CYB-3001 Ed. 07-10 (“Tpolicy”), 
a form agreement, of course. Travelers even named and 
defined the Tpolicy a CyberRisk Policy.10 It is a relatively 
readable policy—at least in many places, as cyber insurance 
policies go—from which one can learn about many other 
cyber or digital insurance policies, both those that exist and 
those that are to come. 

On the other hand, in some places, it is an underwriting 
disaster since incoherence, inconsistency, the lack of 
understandability, and manifest absurdity are never 
acceptable underwriting practices. Thus, the policy 
illustrates a bit about underwriting done well and the 
opposite. If one appreciates insurance-contract aesthetics, 
this essay will help.

The Tpolicy is, therefore, a good study tool. In addition, 
it is handy since it is easily accessible on the Internet 
and obviously the product of a lot of hard, thoughtful 
underwriting work. Of course, something’s being the 
product of hard work does not suggest that it is flawless, or 
even close to it. (This policy teaches that proposition, too, 
in case anyone has doubts.) So for a whole variety of reasons, 
the Tpolicy provides an excellent platform to use for some 
purposes and to redo for others. 

First-Party Insurance Coverage. A great many first-party 
insurance policies are called “property insurance,” even when 
they are to some degree components of combined, package, 
rider, or blanket policies.11 Where a policy contains both 
first and third-party insuring agreements, there may be some 
integration, which is to say, some overlap. That is obviously 
true when both components of the policy use some of the 
same definitions. And that is true for the Tpolicy, which 
contains overlapping exclusions within it as well. 

First-party insurance is always—in fact, by definition—
coverage against what happens to the insured when injury 
and damages are caused to it. This relationship is opposed to 
third-party insurance, which protects the insured by means 
of indemnity or indemnification from actually having to pay 
all or part what it will owe for causing injury and damages to 
someone or something else, or at least having been accused 
in court ofdoing that.

So-called, real-world, third-party insuring agreements 

almost always contain coverage for the insured’s defense. 
Most often the insurer has a duty to defend the insured; 
sometimes it has a duty to pay defense expenses or pay for 
the defense “on behalf of” the insured. Sometimes it has a 
duty to reimburse the insured for defense costs, usually those 
that are reasonable and approved. The Tpolicy, a blanket 
policy, has them both. Traditionally, first-party insurance 
coverage was for what the general population conceived of 
as property, i.e., that which is owned and was principally 
tangible objects, including land. 

First-Party Insuring Agreements: “Mixed” & “Pure.” Insurance 
policies covering an insured’s first-party losses as the result 
of the insured committing a wrongful act or being accused 
of such an act isn’t fully, through and through, either first 
or third-party insurance. It is first-party insurance built 
upon and, therefore, dependent upon acts or alleged acts 
for which third-party coverage is obtained. These insuring 
agreements could be called “mixed cyber coverages,” while 
coverages not involving any third-party dimension could 
be called “pure cyber coverage.” (The well-known duty to 
defend, common in many liability insurance policies, is or 
is like a mixed first-party insuring agreement, although it is 
not classified as that.)

 Here is an example. Suppose a law firm suffers enormous 
damage to its public persona, so much, in fact, that it needs 
to soften the blow or overcome the bad publicity. This could 
result from something that it did or something that happened 
to it. A scandal is inflicted upon it for one type of reason or 
another. Either way, it might hire a firm to help out and 
improve how it looks in the public eye. There are firms that 
specialize in this sort of work, although it is not always easy 
to determine which of them are “legit.” Now, where there 
is a need, there is likely to be insurance. Presto! There is 
insurance for fees charged by legitimate firms seeking to deal 
with reputation damage, whether self-inflicted or simply 
imposed from without. This is true for some so-called, real-
world coverages, e.g., kidnap and ransom insurance and 
for some cyber coverages like those in the Tpolicy. When 
the coverage arises from a scandal imposed from without, 
it is “pure” first-party insurance. When it arises from a self-
imposed source, it is “mixed” first-party coverage. 

To put the matter somewhat differently, a policy might 
be divided into “Third-Party Insuring Agreements” and 
“First-Party Insuring Agreements.” When this is the case, 
some consequences of the same act could be insured both 
ways: a third-party loss to the extent the insured injured 
someone else (or is accused of having done so), while other 
consequences of the same act—for example, a decline in 
revenue and profits—would be a first-party loss. 

Two of the first-party coverages can be triggered by the actual 
or possible consequences of conduct of the insured under 
the third-party insuring agreements in the Tpolicy. These 
insuring agreements do not cover the insured’s liability to 
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a third party for the insured’s wrongful conduct, but cover 
losses to which the insured is subject (or has subjected itself ). 

The Tpolicy’s Complexities. The components of the Tpolicy, 
and those like it, constitute a complex quilt of coverages, 
exclusions and conditions. The pieces of the quilt overlap 
and interact with each other. There are seven first-party 
insuring agreements and more than 49 definitions. Each 
definition generally applies to all insuring agreements in 
which the defined term appears. The policy’s first-party 
insurance agreements are identified by capital letters, D-J. 

There are eight exclusions applicable to all parts of the policy. 
There are 14 exclusions that apply to all third-party insuring 
agreements and the first two first-party insuring agreements, 
§D and §E. There are two exclusions that apply to some of 
the other first-party exclusions, including §I, relevant here. 
And there are nine more exclusions that apply to two other, 
first-party insuring agreements, neither of which is relevant 
here. And only some of the exclusions are characteristic of 
real-world policies. Is anyone getting an idea of the tangle 
found on even the surface of the policy?

 The exclusions that apply to all the insuring agreements 
are similar to the common exclusions found in so-called, 
real-world policies. Here, they are similar, in brief. None 
of the following is covered: nuclear reactions, chemical or 
biological contamination, acts related to any of the foregoing, 
war risks, damage to tangible property, bodily injuries, 
emotional distress, pollutants and their effects, insureds with 
prior knowledge, events before the policy’s inception date 
covered under other insurance, and an insured’s intentional 
dishonesty or willful violation of statutes. 

There are 20-plus conditions applicable to all of the insuring 
agreements. Of the 20 named conditions, a number have 
subparts, sub-subparts, and sub-sub-subparts. One of the 
conditions, which is said to apply to all of the insuring 
agreements is entitled “Insured’s Duties in the Event 
of a First-Party Insured Event.” It contains six subparts 
and one of those contains five independent requirements; 
though, granted, none of these five are particularly new to an 
insured’s duties when reporting a claim. All lawyers working 
with insurance policies need this condition, whatever its 
details, grooved into their very souls for a panoply of reasons.

The Insuring Agreements. In any case, the Tpolicy contains 
the following first-party insuring agreements: 

•	  Crisis Management Event Expenses (designated 
D12 in the policy and §D herein);

•	  Security Breach Remediation and Notification Ex-
penses (designated §E);

•	  Computer Program and Electronic Data Restora-
tion Expenses (§F);

•	 Computer Fraud (§G);

•	 Funds Transfer Fraud (§H); 

•	 E-Commerce Extortion (§I); and 

•	 Business Interruption and Extra Expenses (§J).

The first-party “mixed” coverages are §D and §E.

These insuring agreements, together with definitions and 
exclusions, are sufficiently complicated that far less than 
all of them can be discussed in one relatively short essay. 
Discussing them all would require a book. So, only two of 
them will be discussed here: one mixed (§E) and one not 
(§I).13 Similarly it is impossible to discuss all the definitions, 
exclusions and conditions found in the Tpolicy. It is not 
even possible to discuss all of them that apply to §E and 
§I. So my focus is on a few. (It is not self-evident that all 
exclusions were created equal anyway.) I focus on §E, since 
it is the one most closely connected to the earlier discussion 
of the Target case and other well-publicized cyber scandals 
of the day taking place in the hack-o-rama. I accompany 
this discourse with an examination of §I, a cousin-to-be of 
§E. In the near future, it will be a more frequently used 
insuring agreement than not. 

This essay focuses concretely on the literal language of the 
contract. That is what fundamentally matters, with narrow 
exceptions, and there are as yet no precedentially valuable 
opinions about the language of the relevant parts of the 
Tpolicy, or its sibling, that demand attention.14 I also focus 
on insuring agreements and definitions. Enough is enough.

Besides, it is false humility on the part of lawyers to believe 
that only decided and somehow reported cases justify 
contract interpretation. The language itself and its correct 
understanding do this; the opinions of a single judge are often 
neither revelatory nor binding, pragmatically speaking. This 
apparently universal truth weakens as more judges in more 
jurisdictions issue the same opinion, as more instances of 
the same outlook appear over time. The more one opinion 
conforms to established legal tradition, the more compelling 
the opinion is, and the longer a contract is a standardized 
contract, widely used. (A newly standardized contract is to 
be treated as any other contract.)

GETTING HACKED & GIVING NOTICE

The analysis in this part of the trilogy, as in the last one, will 
begin by quoting an insuring agreement and analyzing it 
critically. The discussion will include more quotes, mostly 
from definitions, but some from exclusions, a little from 
one of the conditions, and then ever more analysis. This 
organization is common in coverage opinions, virtually 
necessary in studying literature on coverage, though not in 
essays of general introduction. 



6

Richard Wilson is a partner in Kerr Wilson, P.C. in Houston, Texas

§E. SECURITY BREACH REMEDIATION AND 
NOTIFICATION EXPENSES

The Company will pay the Insured 
Organization for Security Breach 
Notification Expenses incurred by the 
Insured Organization within 12 months 
of, and as a result of, any Network and 
Information Security Wrongful Act 
taking place prior to the expiration of 
the Policy Period and reported to the 
Company during the Policy Period, or, if 
exercised, during the Extended Reporting 
Period or Run-Off Extended Reporting 
Period.

Flaw at the Starting Gate. It is one of the flaws of this policy 
that the word “remediation” is in the name of the insuring 
agreement but then not in the text of the insuring agreement 
itself. The mistake leaps out at the reader. But what is 
the effect of this dramatic error? Does it really make any 
difference? Can a title create coverage? Will this odd absence 
create some ambiguity or other litigable semantic issue for 
arguments over the meaning of §E? One can imagine a 
policyholder seeking to expand the coverage under §E by 
arguing these positions. Is this a case of derelict devotion to 
detail, shameful sloppiness, or simply innocent inelegance? 
It is entirely predictable that coverage lawyers will fret over 
this and continually mull its usability in creating, modifying, 
and undercutting various sorts of arguments. It is also true 
that unnecessarily created confusion generates needless and 
therefore pointlessly expensive controversy. 

When one retires from examining the insuring agreement by 
itself and goes to the definition section, one will eventually 
realize that there are several separate, significant, substantive 
“phrases” in the title and hence, one would expect to find 
them in the insuring agreement or somehow implied by 
it. This is the normal expectancy one has with insuring 
agreements. This is not just a minor point; the law requires 
policyholders to read and understand their policies. In 
unknown or complex situations, making sure this demand 
of the law is met—to the extent it can be met—is one of 
the important functions of many sorts of lawyers when 
dealing with a variety of contracts; but especially in these 
days, the cadre includes cyber-insurance lawyers advising 
policyholders.

One, often easily solvable problem is that titles often shuffle 
phrases they include in ways an ordinary reader will not 
expect. In this policy, the candidates for not-so-anomalous-
confusing-shufflement that set up definitions are these: 
“security breach,” “remediation expense,” “notification 
expense,” “security breach notification expense,” “security 
breach remediation expense,” “remediation and notification 
expense,” “security breach remediation and notification 
expense” and maybe some others. 

The trouble is that the phrase “remediation expense” is 
not found in the agreement. It is not found in the relevant 
definitions. It is not found in the definition of “security 
breach.” It is not found in the definition of Security Breach 
Notification Expenses.

There is a definition of “Restoration Expenses,” but 
restoration and remediation are not the same thing, not 
even close, since one involves putting back (or maybe 
sometimes making better) while the other involves preventing 
from getting worse. In underwriting and claims adjustment 
the “Rs” are these: repair, restore, and replace.15 The term 
remediate is not automatically on the list of “Rs.” The terms 
are well known to be quite different, and there are at least 
pieces of some coverage lawsuits where the issue centers on 
which term and idea apply. 

Maybe the underwriters thought they could treat some forms 
of notification (“N”) as remediation, so the expenses for the 
“R” might be included in the “N.” This topic will come up 
again, but it can be said now that if this is what happened at 
the underwriting roundtable, it is hardly a paragon of sound 
underwriting. In fact it is a paradigm of underwriting that 
is inferior and embarrassing.16 In contract law, a muskrat is 
not a mongoose unless the parties have agreed to treat them 
that way, and even then, they are not really the same. 

Components. Insuring agreements often have four major 
components readers should use when trying to understand 
the agreement. (1) What should one start with when 
considering what the insurer is likely to pay as compensation 
(“Compensation Breadth”)? (2) What are likely to be the 
causal antecedents triggering coverage (“Causal Triggers”)? 
(3) What time constraints are likely built into coverage 
(“Temporal Restrictions”)? (4) What requirements are there 
regarding the making and processing of claims (“Procedural 
Requirements”)? The set of components is straightforward 
enough. Contracts of insurance transfer risk based on 
agreement and consideration. Hence, the components 
are the beginning ways to think and talk about what got 
transferred. The different scopes of these components are not 
entirely distinct, and all of them are reduced from sweeping, 
general, “start-up” ideas to more precise concepts limited in 
various ways: some by the declarations page, some by the 
definitions, some by exclusions, and some by conditions. 
Still, general ideas are a good starting place. 

Law Firms: A Digression. Before proceeding further, it is 
worth noting that law firms have a special exposure under 
the insuring agreement found in §E. Law firms may have 
files about their clients, and those files may have lengthy lists 
and other files belonging to the firm’s clients. Obviously, this 
extends the liability of law firms far beyond what one might 
think. 

If a law firm is penetrated by a hackster, s/he might get to 
the list of persons found in the file of the client, which is 
contained among the files of the law firm. That could trigger 
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notification obligations on the part of the law firm, as well as 
on the part of the client-entity, whose file has been hacked 
into through the law firm’s computer system qua portal. 

Obviously, these expenses can be of extraordinary size, 
either because the law firm has to pay along with the client 
or because the client looks to the law firm as principal payor. 
What are the methods of prevention besides the providing a 
client with a perfect security system? Of course, a firm might 
get a waiver from its client for situations of this kind. Some 
lawyers would advise a client not to do this; I would. Or the 
firm could demand an indemnity agreement from its client. 
Ditto. Without one of these (or something similar), the firm 
will need a special kind of insurance. It must be a kind of 
cyber/digital, attorney-malpractice or electronic–lawyering, 
breach-of-fiduciary-duties insurance.17 

Am I my client’s keeper, a firm might ask? 
The answer is “Yes,” in two connected 
senses. Whatever the policy’s name and 
principal insuring agreements, it will 
have to contain something like §E. 

Compensation Breath. What will the 
insurer be obligated to pay under this 
section? Are the obligations in one category or are there 
several distinct categories? As applied to the insuring 
agreement being discussed, it looks like a simple, core 
idea. If the insured runs into trouble because some hacker 
wiggled into its system, and so it must let the folks who 
have information in it know of the incident, the insurer 
will pick up the tab, eventually. But there is much more 
to know. Theoretically, each insured can learn this from 
reading the policy, as the law of all jurisdictions requires of 
all policyholders and all insureds, even if they are not actual 
policyholders. For cyber policies, the prudent insured or 
customer should alter the rule for itself, and it should look 
like this: all insureds must understand their cyber policies, 
even though they will likely not be able to understand them 
on their own but will need the right sort of lawyer. Stacks of 
obscure complexities are the starting point. Let’s look at the 
insuring agreement. 

“Incurred”: Its Meaning. Here’s the start of reality. The 
carrier will compensate the insured for Security Breach 
Notification Expenses. Does the obligation to pay work? 
Of course, even in so-called, real-world business policies, 
an insurer does not agree to pay these types of expenses 
on behalf of the insured. That arrangement is common 
when insuring individuals but not when insuring business. 
According to the language of the insuring agreement, taken 
just by itself, the insurer will pay expenses for notifications 
as they are “incurred,” i.e., the ones the insured has incurred 
for providing required notice to others resulting from a 
system security breach. Thus, the term “incurred” does 
not mean that the insured has to have already paid these 
expenses; it must only have made a relevant purchase. The 

expenses can still be owed though they have been incurred. 
This is a simple point: one must incur a debt before paying 
it. Now, does the policy actually work like that?

 The §E insuring agreement promises to pay all covered 
expenses that are incurred. One would think that this might 
mean “as they are incurred.” But no. More or less mentioned 
in passing—some might say “hidden” in the definition of 
Security Breach Notification Expense—is the phrase 
“incurred and paid[.]” In other words, the insurer does not 
pay for expenses merely incurred, but only for those that are 
also paid. In other words, this policy reimburses the insured 
for expenses that are consented to, approved, and paid. 
That’s a good deal more than merely incurred. 

What are these expenses? The way to 
think about this idea is to begin with 
a piece of the definition, not the whole 
thing. The insuring agreement provides 
that the insurer will pay certain expenses, 
namely, those required for providing 
notification to someone when there has 
been a breach of the insured security 
system and that person’s Identity 
Information was “accessed” or was 

“acquired.”18 At this point, a new definition is needed. 

“Security Breach.” To take the next step in unpacking the 
insuring agreement, one needs to attend to the fact that half 
of this definition is itself an independently defined term, 
viz., Security Breach. Thus we have one definition piled on 
another one. Security Breach is defined as “unauthorized 
access to, or acquisition of Identity Information,” that 
is “owned, licensed, maintained or stored by the Insured 
Organization.” Notice that the definition created for the 
idea of a breach of security requires more than getting into 
a protected system. If someone gets into the system but 
does not have access to and/or cannot acquire Identity 
Information, then there has been no Security Breach.

Now what might “accessed” mean? It is not a defined term. 
Presumably if there is unauthorized or forbidden entry 
into a system, but there are layers of security gates and 
barriers behind the “outer wall,” what would count as being 
“accessed” would be different. If there are two identical 
envelopes sitting before me on a table and I can open one 
and read its contents, then I probably have access to the 
contents of the other envelope. That would not be true if 
one of the envelopes were sitting on the desk, but the other 
was in a locked iron box on the desk. Various issues about 
security layers will inevitably figure in some of the coverage 
litigation. 

Covered Expenses. Covered expenses are those an insured 
incurs as it provides the notifications required of it. The 
key to the next step is the defined term Security Breach 
Notification Expenses. It is a list too lengthy to quote in 
its entirity, so here is a summary. It includes “reasonable 

All insureds must understand their 
cyber policies, even though they 

will likely not be able to understand 
them on their own but will need the 

right sort of lawyer. 
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fees, costs or expenses incurred and paid by the Insured 
Organization, [all] with [the insurer’s] written prior 
consent”—including expenses to be summarized here—and 
the services must be “recommended and provided by an 
Approved Service Provider,” which can be attributed to a 
Security Breach. 

The list then has six components. Travelers agrees to pay 
approved fees, costs, or expenses for four of them but 
only approved costs for two of them. (One may find these 
distinctions puzzling, for example, the one between “costs” 
and “expenses.” If it costs a nickel to buy a postage stamp, 
then that is the expense of buying one. How about the 
distinction between fees and expenses? If one has to hire a 
lawyer to get a job done, then the fee is an expense—as well 
as a cost—of getting the job done. These distinctions are 
unnecessary coverage squabbles waiting to happen.) In any 
case, here are the six components: 

1.  determining “the persons whose Identity Infor-
mation was accessed or acquired without their 
authorization”;

2.  developing “documents and materials” for their 
notification, methodology for providing notice;

3.  the cost only of providing notice [by mail if pos-
sible];

4.  the cost only of providing 365 days of credit 
monitoring services, starting with the date of the 
notice, for those whose Identity Information 
was accessed or acquired; 

5.  costs of setting up and maintaining an appropri-
ate “call center”; or

6.  other expenses necessary for complying with any 
applicable Security Breach Notification Law.

Interestingly, this definition goes a step further and includes 
coverage for the purchase of another type of insurance:

“fees, costs or expenses associated with the 
purchase of an identity fraud insurance 
policy[19] specifically designed to provide 
reimbursement of identity fraud-related 
expenses or similar coverage if such 
similar coverage is available as part of 
credit monitoring services, to benefits 
persons who are Identity Information 
was accessed or acquired without their 
authorization.”[20]

When one gets to an insuring agreement this complicated, 
and made much more complicated by complex definition, 
only lawyers will feel at home, and only they are likely 
to keep track of the various necessary conditions linked 

together like a spider’s web. 

Back to Remediation. Here is a good point to return to the 
discussion of the term “remediation”—the term that’s in 
the title of §E but not anywhere else. One can imagine 
the insurer taking the position that Items 4 and 5 (plus 
the list just quoted) are intended by the carrier to be 
forms of remediation. Of course, no one reading (but not 
understanding) the policy would leap to this conclusion and 
that may be in someone’s interest, or not. Obviously, this is 
no way to conduct the underwriting of a hyper-sophisticated 
insurance policy. Provisions should be titled what they are 
and not something else. 

Perhaps only a policyholder lawyerwould be comfortable 
with upending a policy based upon a breach of one minor 
section of a policy—one of the necessary conditions—when 
a carrier may walk away and claim that since there was a 
breach of one part of a contract, the whole thing is upended. 
It is part of a lawyer’s profession to be comfortable with this 
kind of inner tension and help clients deal with it.

Of course, this insuring agreement is designed to cover 
the insured and whoever is hired to handle the credit 
monitoring, the need for which is generated by the disaster 
insured in this policy. One wonders why that insurer is not 
specified, more or less, and why that insurer is not a division 
of or otherwise related to Traveler’s. This definition includes 
yet another two Definitions, namely Security Breach 
Notification Law and Identity Information. 

A final word for this piece about notification coverage. 
There is no clue in the text of the policy about how many 
notifications to (or attempted notifications to) a person with 
a right to notification will be reimbursed by the insurer. 
This may be in the interest of the insured, but maybe not. 
This omission-based vagary is a coverage lawsuit waiting 
to happen. Any such lawsuits can, in legal theory, generate 
common-law and/or statutory bad-faith causes of action. 

Causal Triggers. The meaning of the phrase Network and 
Information Security Wrongful Act (no doubt including 
“wrongful omissions”) can be summarized as the actual or 
alleged: 

1.  failure to prevent unauthorized access to, or the 
use of electronic data containing Identity Infor-
mation; 

2.  failure to prevent transmission of a Computer 
Virus through a Computer System into a com-
puter network, any application oftware, or a 
computer operating system or related network, 
that is not rented, owned, leased by, licensed to 
, or under the direct control of, the Insured Or-
ganization;

3.  failure to provide the authorized user of the 
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Insured Organizations website or Computer 
System with access that website or Computer 
Systems; or

4.  failure to provide notification of any actual or 
potential unauthorized access to, or use of, data 
containing private or confidential information of 
others[,] if such notification is required by any 
Security Breach Notification Law,[21] by, or as-
serted against, an Insured Person, by or in his or 
her capacity as such or the Insured Organiza-
tion.22

Notice how parts of the definition of this type of Wrongful 
Act are not restricted to insureds, though the Insured 
Organization is impliedly involved in each one of them. A 
vendor of an insured might be like this. A non-insured could 
be guilty of one or more of these wrongful acts, though if 
it is, an insured will most probably will be as well, since 
the insured will have failed to protect its system against the 
errors of the non-insured. As a practical matter, however, 
likely only an insured will be guilty of these wrongful acts 
that would necessitate paying insured expenses. 

Networks: What Are They? The definition of the crucial 
term Network is obviously necessary to understanding the 
relevant type of a wrongful act. The trouble is a great many 
different systems, purposes, and categories are included in 
the idea. Someone could describe it as a messy pile, while 
someone else could describe it as a cornucopia of coverages. 
Here is some of what Network means: 

1. any and all services provided by or through the 
facilities of any electronic or computer communi-
cation system, including Fedwire .  .  . , CHIPS . 
. . , and similar interbank payment or settlement 
systems; and 

2. automated teller machines, point of sale termi-
nals, and other similar operating systems, 

including any shared networks, internet access facilities, 
or other similar facilities for such systems in which the 
Insured Organization participates, allows the input, 
output, examination or transfer of data or programs from 
one computer to a Computer System.

And the term Computer System means

1. any computer; and 

2.  any input, output, processing, storage or com-
munication device, or any related network, op-
erating system or application software, that is 
connected to or used in connection with, such 
computer

which is rented by, owned by, leased by, licensed to, or under 

the direct operational control of the Insured Organization. 

Put these two definitions together, and you have a 
policyholder’s paradise, and the circularity of the definition 
does nothing to get in the policyholder’s way. What would 
not be counted as a network of computer systems? How 
soon will Ph.D.-level graduate schools and M.B.A. programs 
start offering courses on “computer systematology”? Some 
coverage and other lawyers may need this course, too. 
Perhaps it will be available as education at a distance online.

Policy Period.23 This insurance policy is a “claims-made” 
policy so far as third-party insuring agreements and claims 
are concerned, but that is not completely the case for first-
party claims, including those under §E.24 When the phrase 
“claims-made” is used in discussions of insurance policies, it 
can mean as many as three different things. Quite often it 
can mean two out of three things, and it is sure to mean at 
least one of the three. All three pertain to a requirement that 
something—some important coverage event—must occur 
during the period of time coverage exists. Here are my three 
things: 

[Q1] The insured must make a claim to the insurer 
during the policy period, particularly before the 
policy period ends. (Reporting a claim to the 
insurer is often taken as the insured having made 
a claim against the insurer. In situations involving 
mixed first-party insurance agreements, this may or 
may not be sufficient.)

[Q2] The insured must have received the claim 
against it from a third party in a liability insuring 
agreement after the beginning of the policy period. 
(Again, remember that §E is a mixed insuring 
agreement.)

[Q3] The damaging event must occur during the policy 
period.

Obviously [Q1] is of the essence in a “claims-made” policy. 
[Q1] and [Q2] can be, and often are grouped together. In 
addition, [Q1]-[Q3] can be  required. 

In a perfectly pure first-party insuring agreement, [Q2] will 
not be present. But this may not be the case with “mixed” 
insuring agreements like §E. Let’s take another look at the 
insuring agreement itself. This language clearly meets the 
first element: the injury or damage-causing event must be 
reported to the insurer, Travelers, before the “expiration” of 
the policy period. 

But [Q3] is not a requirement of the §E agreement. The 
Network and Information Security Wrongful Act, 
whether performed by the insured, some entity other than 
the insured, or both, may occur anytime before the end of 
the policy period. This means it could occur well before the 
beginning of the policy period. One would suppose that 
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this is because the relevant kinds of wrongful acts include 
the imposition of malware or the injection of a Computer 
Virus into a system, and they can take a while to become 
injurious, for one reason or another. It could also result from 
the fact that if there are two wrongful acts—one by a third-
party and one by the insured—they might happen at quite 
different times. 

Curiously, the claims-made characteristics of the policy, first 
component, [Q1], on the list of the three, when combined 
with the fact that the injuring wrongful act insured against 
and the period of time for which compensation is available, 
can create a very serious problem. Consider a situation in 
which the damage-causing wrongful act occurs two years 
before the end of the relevant policy period, the requirement 
does not arise until halfway into that policy period, and the 
wrongful act is reported quickly. Also assume that potentially 
covered notification expenses begin in the eighth month of 
the policy. The period of coverage, i.e., the 12-month period 
during which expenses will be paid by the insurer, expired at 
the beginning of the policy period. Expenses are measured 
by a time period beginning at the point the wrongful act is 
committed, not when expenses begin.

Insureds, or at least their risk departments, should adopt 
the rule “Better to report a ’maybe’ claim to an insurer and 
decide not to go further, than not to do so and not be able 
to pursue it.” To be on the watchful side, risk management 
needs to notify all sorts of people. Unfortunately, this creates 
a moral hazard over submission of vague and unnecessary 
reports. This may not be good for either the insurer or the 
insured. 

Special Exclusions. There are 14 exclusions that apply to third-
party insuring agreements and also to the mixed insuring 
agreements. At a minimum, they apply to the first-party 
insuring agreements because they apply to the “underlying” 
first-party insuring agreements. Here are brief mentions of 
some of them, except for the one already discussed. They 
are well known for so-called real-world policies. There 
is no coverage for what is or should be found in previous 
lawsuits, various failures to provide access to Computer 
System and websites,25 loss arising out of various business 
practices,26 violations of various intellectual property laws, 
ownership disputes over websites and electronic mailing, 
disputes over faulty design and money arguably owed, 
contract disputes, and some others. Again, a whole array of 
commercial insurance policies include the focal points of 
these exclusions. These exclusions are simply designed make 
sure that the transferred risks fit into the list of insurance 
universals spelled out in Part One of the trilogy.27

Info-Extortion Insurance

The essay now turns now to a “pure” first-party insuring 
agreement. We haven’t heard much about this one, but we 
will. In the real world this is called Kidnap and Ransom 
(“K&R”) insurance, and several insurers sell it.28 In the 

cyber-world it will become a quick way to squeeze money 
out of companies that have been hacked, but where outsiders 
don’t know about it. These companies will buy their way out 
of at least some of the problems. It has been forced on a few 
law firms, and that number will grow.

This brand of computer-system invasion has already struck 
several law firms, though there are bound to be cases that 
have not become public. (The number of businesses struck 
apparently far exceeds the number of law firms.) There is 
even a special type of malware designed to set up “cryptoviral 
extortion.” Naturally, it’s named “Ransomware” and there 
are special types of it, e.g., “CyberLocker.” And there are 
more. Some of them encrypt files; some don’t. Some are 
ancestors of earlier software and malware systems. Some are 
new-ish software inventions. Law firms have already been 
struck. It happened to a firm in Charlotte, North Carolina, 
in 2014, to a group of Vancouver firms in late 2014 or early 
2015, and to a Los Angeles firm in February 2015.29 It 
should surprise no one that some law firms will pay ransom, 
and some won’t or say they won’t. In the L.A. case the firm 
sent notice letters to clients. 

§I E-COMMERCE EXTORTION

The Company will pay the Insured Organization 
for E-Commerce Extortion Expenses resulting 
from E-Commerce Extortion taking place 
anywhere in the world during the Policy Period 
and Discovered during the Policy Period or the 
Automatic Extension Period to Discover Loss.

This insuring agreement is or is intended to instantiate, pure, 
unmixed first-party coverage. §I has nothing to do with 
whether the insured allegedly has committed a wrongful act. 
In fact, the phrase “wrongful act” does not much appear in 
the agreement.

§I differs from §E in another way, as well, namely, in how to 
think about the policy period. Although it is not a claims-
made agreement, it is similar to one in that the coverage 
window is very short in some ways, and it is connected to 
the question, “What did the insured know and when did it 
know it?” In particular, the extortion must occur during the 
policy period, and it must be Discovered during that period. 
But under the insuring agreement, it need not be reported 
to the carrier during the policy period; although for §I, an 
Insured Organization must “notify the Company as soon 
as possible.”30

As with §E, one must begin with the crucial definitions. 
For this insuring agreement, those are Discovered, 
E-Commerce Extortion, and E-Commerce Extortion 
Expenses. Of course, the centrality of definitions and their 
analyses are central to understanding any insurance policy, 
and the more technical and complex the policy is, the 
greater the importance of the definitions. In fact, it is an 
unsung, axiomatic truth of underwriting, and now of cyber-
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underwriting in particular (since it is relatively new), that 
unnecessary obscurity in the formulation of a definition is 
a cardinal sin.

One would think the definition of Discovered, the term 
used in the Insuring Agreement, would be simple and 
innocent and that it would be straightforward and absent of 
all so-called traps. Really? Try reading this: 

Discover, Discovered or Discovery means when any 
Executive Officer:

1. first becomes aware of facts that would cause a 
reasonable person to assume that a loss of the type 
covered by Insuring Agreement [§I]. . . has been 
or will be incurred, regardless of when the act or 
acts causing or contributing to such loss occurred, 
even though the exact amount of loss may not then 
be known; or

2. first receives notice in which it is alleged that 
the Insured Organization is liable to a third party 
under circumstances which, if true, would consti-
tute a loss under Insuring Agreement. . . I . . .

whichever is earlier. 

At the simplest, roughest level, §E requires that the event 
of extortion (“Send me money or else”) must occur during 
the policy period. But there may be events leading up to this 
event. When any of those are first discovered, the Insured 
Organization must clue the carrier in: “Gadzooks! The 
canary has told me that Bertha will be making a ghastly 
demand soon. Unf---kingbelievable!”) 

The reader will recall that I indicated that the policy had 
serious flaws. This definition is one of them. And remember, 
what must be reported is not about a past event but about 
a future event. The definition is a grammatical monstrosity, 
even in the introductory line,31 and after that a semantic 
scandal, as well as a conceptual torture chamber. One might 
wish to start with reflecting upon the differences among 
“speculate,” “assume,” “guess,” and “infer.” Next one might 
want to think about the difference between sentences of the 
form “X will happen,” “X might happen,” and “X probably 
will happen but, then again, really might not.”

Go further and consider a possible jury issue: 

At what point in time did Ms. XO became aware 
of facts which would cause a reasonable person to 
jump to the opinion, whether justified or not, that 
a loss from extortion will be incurred by the Insured 
Organization as the result of an act or acts?

Instruction: The provision of a correct answer to 
this question does not require that Ms. XO know 
who might cause the loss, when that causal process 

might be initiated, or for how much money the loss 
might be.

In addition to the difficulties illustrated in this hypothetical 
jury question, the assumption the policy demands is that the 
loss would be incurred, i.e., would be inflicted or sustained. 
Reasonable people often do not infer from available facts 
that a loss will be incurred but only that it is probable to 
some degree or another that it will; or in the alternative that 
it might happen; or in another alternative that its occurrence 
was quite possible.

In this definition, confusion reigns. The problems in 
subpart #2 are even worse than those in subpart #1. It is 
even difficult to grasp what is being said. 

The second of the three important, explicitly-used 
definitions is in no better shape. 

E-Commerce Extortion means any threat made to 
the Insured Organization by an individual other 
than an identifiable employee, expressing the intent 
to:

1.  cause the Insured Organization to 
transfer, pay or deliver any funds or 
property using a Computer System 
without the permission, authorization, 
and consent of the Insured Organiza-
tion;

2.  sell or disclose information about a 
customer of the Insured Organiza-
tion which is unique to the relationship 
between the customer and the Insured 
Organization and is not otherwise pub-
lically available, provided such informa-
tion is stored in an electronic medium 
in a Computer System and is retriev-
able in a perceivable form;[32] 

3.  alter, damage, or destroy any computer 
program, software or other electronic 
data that is stored within a Computer 
System; 

4.  maliciously or fraudulently introduce a 
Computer Virus into a Computer Sys-
tem when such threat is premised upon 
actual or alleged unauthorized access to 
a Computer System; or 

5.  initiate an intentional attack on a Com-
puter System that depletes system re-
sources or impedes system access avail-
able through the internet to authorized 
external user of such Computer Sys-
tem[,] where such threat is made for the 
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purpose of demanding Money, Securi-
ties, property or services. 

Problems abound. 

(1)  Imagine the insurer insists upon the absurd proposition 
that only an individual can make a threat intended to be 
covered and thereby excludes from coverage ostensible 
threats made by groups, gangs, government, and limited 
partnership law firms. Picture an insurer insisting that 
ransom for which coverage is intended must be paid over 
a computer, or there will be no coverage.33 

(2)   Consider an insurer denying coverage to a law firm 
when one of its files contains information that its 
client Thomas, a prominent political figure, began a 
long affair with a 14–year-old girl, Sally, the daughter 
of Thomas’s live-in housekeeper, as his wife Mercedes 
was dying. And the insurer denies because there was 
no unique relationship between Thomas and the law 
firm or because another law firm had a copy of the same 
file.34 

(3)  Ponder an insurer denying coverage because the 
extortionist’s threat is not to alter, etc., computer 
contents, but to prevent any access to or use of them by 
the insured. 

And these three problems don’t even mention the problems 
arising out of the defined terms within this definition. 

Now for the definition of E-Commerce Extortion Expenses. 
It is much less diversified so that a summary will suffice. It 
means amounts of “Money” or “Securities” the “Insured 
Organization” pays [the extortionist(s)] with the Company’s 
prior written consent and pursuant to a recommendation 
by an Approved Service Provider or “loss incurred solely 
in, and directly from, the process of making or attempting 
to make such payment.”35 “The value of extortion payments 
will be determined as of the date such E-Commerce 
Extortion Expenses are paid or lost.” Unfortunately, the 
policy does not explain what the term “lost” might mean 
here, and it is not a defined term, although the term Loss is. 
Fortunately, the definition goes further: 

E-Commerce Extortion Expenses include 
reasonable costs, fees and expenses incurred by the 
Insured Organization, with the Company’s prior 
written consent and pursuant to a recommendation 
by an Approved Service Provider, to prevent or 
mitigate E-Commerce Extortion Expenses.

Unfortunately, it is not clear what “prevent” means when it 
means something other than “mitigate.” But the essay will 
ignore that problem. 

More unfortunately, there is at least one more serious 
problem in this part of the definition. Extortion expenses are 

covered only if [i] they are recommended by an Approved 
Service Provider, where a provider is  “approved” because 
the insurer has approved it (indeed, in writing), [ii]  the 
insurer has consented to them (or has authorized them?) 
in a written document issued prior to the incurring of the 
expenses, and [iii] they are reasonable. If any one of these 
three is absent, then there is no coverage. But proposition 
entails that if the insurer has consented to expenses that 
have been recommended by the relevant Approved Service 
Provider but are unreasonable—in other words, are such 
that the insurer has made a mistake—there is no coverage. 

I guess, in all honesty, it has to be conceded that I might be 
too tough on the Tpolicy on this point. I have interpreted 
the language under discussion as saying that there is 
coverage if and only if [i]-[iii] are all satisfied. But the policy 
does not literally say that only [i]-[iii] are covered, so maybe 
other expenses might be covered. If this is the case, then any 
preventative or mitigating expenses could be covered if the 
carrier were willing to pay it. Coverage would fall within the 
insurer’s discretion, or maybe that of the policyholder. 

From a policyholder’s point of view, that could certainly be 
a good thing. At the same time, those ideas of discretion are 
fundamentally inconsistent with insurance underwriting, 
which characteristically seeks to eliminate as much discretion 
as possible. Insurers tend to think of “mechanicality” in 
contract rights and duties as an overall good thing. Indeed, 
they think it’s good for both parties. Naturally, policyholders 
do not always agree.

Conclusion

When taken together, these essays illustrate, support, prove, 
or even demonstrate, a proposition that is of substantial 
importance to the coverage bar. That proposition is—a 
good-sized business (for now and for the foreseeable future) 
needs legal counsel having relatively detailed knowledge 
of cyber insurance, top to bottom, whenever that business 
comes in touch with cyber-insurance requirements, needs, 
or the pitching of sales. Law firms are the same.36 What this 
essay tends to demonstrate is not that others, e.g., agents 
and brokers, should be replaced or driven off to one side by 
cyber coverage counsel. Separate roles often require separate 
folks, and the needed roles really are separate, given the legal 
and semantical tangles that are found even in the best cyber 
policies, of which parts of Tpolicy surely must be counted.

Still, one interesting area for thought is the role of the 
insurance broker/agent. They frequently advise larger 
business clients with complex problems extensively over 
what policies it would be a good idea to buy. Some of this 
advice is legal, and it’s so complicated that mistakes will 
happen. Lawyers are likely to be needed. Interestingly, this 
suggests that big-time brokers almost automatically need 
big-time liability coverage, and this is especially so in the 
area of cyber insurance.
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Think of the point this way. Patent problems don’t just 
need engineers; they also need lawyers. Analogs of this 
observation are true all through the forests of intellectual 
property law, whether cyber or other, and the same are true 
of complex insurance matters. How much legal counsel 
must know about the technicalities of the cyber and digital 
worlds and/or the technicalities of the other areas of the so-
called real world is an open question and varies from topic 
to topic. Much intellectual property work itself exemplifies 
these problems.37
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The 2014 West African Ebola outbreak was the largest, 
deadliest ever for that disease and one of the largest epidemics 
in recent memory. The Centers for Disease Control estimate 
that Guinea, Liberia, and Sierra Leone, the hardest hit 
countries, experienced over 20,600 cases and suffered over 
8,000 deaths.1

After “the Thomas Duncan affair” at Texas Health 
Presbyterian Hospital, panic swept across the United States. 
Eventually the fervor subsided, but not before Ebola’s arrival 
on this side of the Atlantic pushed public health officials into 
action, caused medical ethicists and the FDA to reevaluate 
practices, and spurred risk analysts and insurance carriers to 
review their policies. 

Now that the United States is once again Ebola-free, the 
attention of many Americans has waned. Despite this, the 
disease has continued to spread in West Africa and there 
remains no FDA-approved vaccine for the virus discovered 
nearly forty years ago. Because the virus remains merely one 
plane ride away and has reemerged every couple of years,2 
conducting a preliminary review of ones’ insurance policy—
while there is not currently an Ebola claim on your desk—
remains a prudent undertaking. 

In reviewing the potential for coverage of Ebola claims, much 
focus is likely to center on whether the virus will be viewed 
by courts as constituting an “accident” or an “occupational 
disease.” The resolution of this question could affect the 
limit of coverage applicable to a claim, and if the virus is 
determined to be an occupational disease, the frequency and 
ease of which claims are made. This article aims to provide 
an overview of issues that are likely to arise while conducting 
a proactive review of your insurance policy by presenting 
cases that stand to form the backdrop of a coverage dispute, 
and examining policy language that is likely to be found 
in the policies of those that do not subscribe to workers’ 
compensation. 

I. Is Ebola an “Occupational Disease”?

One of the most pressing matters that both policyholders 
and carriers will face while analyzing their policies—and 
later a court, if litigation becomes necessary—will be 
determining whether an infection constitutes an “accident” 
or an “occupational disease.” 

In order to be compensable as an “occupational disease,” 
typically, the disease must be one arising out of and in the 
course of the claimant’s employment.3 This does not include 
ordinary “diseases of life” to which the general public is 
exposed outside of employment, “unless the disease is [one 
that is] incident to a compensable injury or occupational 
disease.”4 This limitation should make sense on an almost 
intuitive level—the insurance policy will not cover, as an 
occupational disease, a disease that anyone could contract by 
simply riding a bus or taking a subway, for example. 

“Ordinary diseases of life” encompass those with high 
levels of communicability—those that are easily transferred 
between people by, for example, coughing, sneezing, or 
touching a door knob. In contrast, legislators and courts 
have limited accidental injuries to those that are traceable 
to a definite time, place, or cause; while occupational 
diseases are often thought of as having a “slow and gradual 
development, and the time, place and cause thereof are 
not susceptible of definite ascertainment.”5 Courts have 
also determined that an affliction can be “occupational” 
if it “aris[es] from repeated physical exposure or repeated 
physical traumas.”6 Historically, occupational diseases have 
been ailments that have become almost synonymous with 
an industry or profession—black lung disease for miners, 
brown lung disease for those in the cotton trade, and the 
development of silicosis in construction workers. 

Ebola’s classification is not as clear. Like the common cold, 
mumps, or influenza, Ebola is a virus; although one that is 
less contagious but much more deadly. Understanding the 
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differences between these viruses is important to conducting 
a preliminary coverage analysis because it is possible that 
their stark differences could lead to different treatment by 
a court. 

The common cold, mumps, and the flu are all “diseases 
of life.” They spread throughout a population—through 
coughs and sneezes—at relatively high rates and are not 
limited to any occupation. Because of this, in most instances, 
an employee contracting any of these 
viruses would be hard-pressed to establish 
a covered work-related claim. However, 
Ebola does not spread between people 
as easily. The Ebola virus is transmitted 
between humans via direct contact with 
the “blood, secretions, organs, or other 
bodily fluids of infected people, and with 
surfaces and materials (e.g., bedding, clothing) contaminated 
with these fluids.”8 Unlike the common cold or influenza, 
there is no evidence that Ebola can be spread by coughing 
or sneezing.9 Its limited modes of transmission mean that 
most people should not face a real risk of infection and that 
claimants would likely face difficulties establishing a causal 
link between their employment and the virus; that is, most 
workers will be unable to establish that Ebola is “indigenous” 
to their type of work or that risk of infection exists at an 
increased degree in their employment.10 Conversely, because 
it is so relatively difficult to transmit, it is also possible that 
most people who are diagnosed with the virus may only 
have contracted it as a result of their employment. Notable 
examples of such potentially covered infections would 
include health care and sanitation workers—though not all 
workers in these fields. If courts adhere to the “increased 
degree of risk” element for classifying an infection as an 
occupational disease, it stands to be a significant factor in 
Ebola’s ultimate treatment. Though Ebola has emerged as 
the virus du jour, it is not the first rare infection that has 
confronted courts.

A. Schaefer

The Texas Supreme Court had the opportunity to address 
unusual infections as occupational diseases as part of its 
review in Schaefer v. Texas Employers’ Insurance Association.11 
There, Bobby Schaefer worked as a plumber in Nueces 
County for twelve years. After going to the hospital for a 
minor injury, routine x-rays revealed that Schaefer was 

suffering from tuberculosis. After further testing, he was 
diagnosed as having Group III mycobacterium intracellularis 
(m. intracellularis)—an “extremely rare,” incurable, and 
usually fatal disease that attacks lung tissue to the point 
that the lungs cease to function.12 The disease is divided 
into multiple groups and subgroups. Schaefer suffered 
from Avium Battery (Group III), a form that consists of 
two avian strains and roughly five non-avian strains capable 
of producing the disease in humans. Studies and reports 
showed that incidence of the disease was approximately 
three cases per million population annually, and that certain 
groups were more susceptible to the disease; however, no 
study had ever associated the disease with the plumbing 
trade. 

At trial, there was testimony that at least once a month 
during the course of his employment, Schaefer was required 
to work “in soil contaminated with the feces of birds, 

other fowl, sheep, goats, dogs, cats, 
and humans,” and that in addition 
to these conditions, the owner of 
the plumbing company where he 
worked raised birds commercially 
in a shed attached to the plumbing 
company to which he was exposed.13 
Affirming the court of appeals’ 
reversal of a jury verdict for Schaefer, 

the Texas Supreme Court found that insufficient evidence 
had been presented to conclusively link the disease to his 
employment—despite the fact that his doctor testified 
at trial that it was his belief that Schaefer contracted the 
disease as a result of his employment. Prior to reaching 
the Texas Supreme Court, the court of appeals found that 
despite its rare form, m. intracellularis was still merely an 
“ordinary disease of life to which the general public [was] 
exposed outside of the employment.”14 Schaefer argued that 
“ordinary diseases of life” are limited to highly contagious 
diseases, not “exotic” ones. Refuting this argument, the 
court stated: 

The fact that m. intracellularis is an 
extremely rare disease affecting very few 
persons does not exclude it from being 
a disease to which the general public 
is exposed outside of employment. M. 
intracellularis has not been found to be 
an occupational disease. It has not been 
shown to be indigenous to Schaefer’s 
work or present in an increased degree in 
that work. Ordinary diseases of life are 
compensable only when incident to an 
occupational disease or injury.15

This sentiment could be extended to Ebola. Despite 
ravaging West Africa, Ebola remains rare in this country 
with each case receiving extensive media coverage. Ebola 
largely remains a disease that is particular to a region, not 

 If courts adhere to the “increased 
degree of risk” element for classify-
ing an infection as an occupational 
disease, it stands to be a significant 
factor in Ebola’s ultimate treatment. 
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an occupation. To date, there have only been two confirmed 
transmissions of the virus occurring in the United States. 
It is possible that a court analyzing an Ebola claim would 
subject the alleged occupational connection to the same 
rigorous review as the court in Schaefer and determine that 
Ebola is not an occupational disease or connected to any 
employment. However, that will not necessarily be true of 
all jurisdictions. 

B. Flor and Evans

In Flor v. Holguin, the Hawaii Supreme Court addressed 
the compensability of Hepatitis C, also a virus, for a dental 
hygienist.16 The court found that the virus was compensable 
and noted that “a disease resulting from the nature of the 
employment is, by definition, an ‘occupational disease.’”17 
It is also worth noting that, as indicated in the chart above, 
Hepatitis C has the same R

0
 score as Ebola. In reaching this 

conclusion, the Flor court surveyed cases from other states, 
including Evans v. Indiana University Medical Center.18 
In Evans, the claimant worked as a “plumber and general 
maintenance man” at a sanatorium where patients with 
“various types of contagious diseases as well as some tubercular 
patients” were treated.19 Though he occasionally worked in 
this isolation ward, he was not furnished with a nose or 
mouth mask even though the medical staff “habitually used 
them.”20 Evans, the claimant, later contracted tuberculosis 
and the court was faced with determining whether his claim 
was compensable. Prior to reaching its conclusion, the court 
remarked that:

It is common knowledge that pulmonary 
tuberculosis is a disease to which the general 
public is exposed and it is not peculiarly an 
occupational disease in the sense that the 
courts have come to regard silicosis or painter’s 
lead poisoning, as examples. It may become an 
occupational disease, however, if it appears to 
have had its origin in a risk connected with the 
employment and to have flowed from that source 
as a consequence. It seems obvious that if one 
is employed in a sanatorium for the treatment 
of tuberculosis, contraction of the disease is a 
hazard to which the workman would not have 
been equally exposed outside the employment 
and therefore the disease is incidental to the 
business and not independent of the relation of 
the employer and employee.21

A disease that the general public arguably is also at risk 
of contracting that is not necessarily “peculiar” to an 
occupation—sound familiar? The court’s reasoning in 
Evans could easily be extended to Ebola. For instance, if a 
nurse treating a patient known to have Ebola contracts the 
virus, a court may conclude that it should be treated as an 
occupational disease—though the onset was quick and was 
traceable to a precise event, the nurse was placed at a much 

higher risk than the general public and the infection would 
have flowed directly from employment. A court following 
in Evans’ footsteps could essentially apply this “but for” test 
and determine occupational disease status.

C. Portman

A special workers’ compensation appeals panel of the 
Tennessee Supreme Court considered whether a disease 
with no apparent link to the claimant’s occupation was 
compensable in Portman v. Camelot Care Centers, Inc.22 In 
Portman, Craig Portman worked at a child-care center where 
a minor child spit in his eye causing Portman to contract 
ocular herpes.23 The Panel noted that under Tennessee law, 
“[i]n order to be eligible for workers’ compensation benefits, 
an employee must suffer an injury by accident arising out 
of and in the course of employment which causes either 
disablement or death. The phrase ‘arising out of ’ refers to 
causation. The causation requirement is satisfied if the injury 
has a rational, causal connection to the work.”24 Portman 
testified that he had normal ocular health and had otherwise 
never experienced any of the symptoms or problems 
associated with the herpes prior to the incident with the 
child, and developed irritations and other symptoms several 
days later.25 Although no expert could definitively say that 
the spitting incident caused the herpes, a doctor did testify 
that there was no evidence that the herpes condition was 
caused by anything else.26 The court found that the doctor’s 
testimony, taken together with Portman’s, was sufficient 
to support a finding that the herpes condition arose from 
Portman’s employment.27 This approach is essentially a two 
part inquiry: first, did the incident occur while the claimant 
was acting within the scope of employment? If yes, second, 
prior to the incident, did the claimant exhibit any symptoms 
of the purported occupational disease?

Considering this selection of cases, it becomes clear that not 
only will the precise facts of a situation likely be determinative 
of the treatment, so will the jurisdiction. While case law 
will form the backdrop of any coverage dispute, the precise 
language of the applicable policy will control the ultimate 
outcome.

II. Partial Policy Analysis
Workers’ compensation systems were implemented to 
serve as a compromise to both ensure that workers were 
compensated for workplace injuries and to limit employers’ 
exposure to litigation.28 In some states, Texas included, 
an employer may elect not to participate in the workers’ 
compensation system, and may, instead, purchase private 
insurance or develop its own mechanism to manage risk and 
employee harm.

A. Sample Policy Language

A non-subscriber insurance policy could contain a coverage 
grant, like the following policy:
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INSURING AGREEMENT

If a Covered Person sustains a Bodily Injury 
resulting in a Loss due to Covered Occurrence, the 
Company will reimburse the Named Insured for 
the amounts actually paid by the Named Insured as 
ERISA Plan Benefits for that Loss up to the Limits 
of Coverage or 10 times the Covered Person’s Base 
Annual Salary, whichever is less . . .

DEFINITIONS 

Accident or Accidental means an event that: 
(1) was unintended, unanticipated, unforeseen, 
unplanned and unexpected; (2) occurred at a 
specifically identifiable time and place; (3) occurred 
by chance or from unknown causes; and (4) 
directly (independent of sickness, disease, mental 
incapacity, bodily infirmity, or any other cause) 
resulted in Bodily Injury.

Bodily Injury means an identifiable damage or 
harm to the physical structure of the body, including 
death, sustained solely as a result of an Accident.

Covered Occurrence means an Accident or a series 
of Accidents resulting in Bodily Injury to a Covered 
Person that arises out of the Covered Person’s Scope 
of Employment and occurs while the Policy is in 
force.

Covered Person means a person who is employed in 
the Named Insured’s regular business, is a member 
of a Covered Class, and receives compensation 
directly from the Named Insured and for whom 
the Named Insured reports such compensation 
to the Internal Revenue Service. Covered Person 
only includes one who engages in a Scope of 
Employment while the Policy is in force. Covered 
Person does not include an independent contractor. 

Disabled or Disability means Bodily Injury 
resulting from a Covered Occurrence which 
prevents a Covered Person from performing the 
duties for which the Covered Person is employed by 
the Named Insured, or prevents the Covered Person 
from performing the duties of any occupation for 
which he or she is qualified to perform by reason 
of education, training, or experience. The Covered 
Person must be under Continuous Care during the 
period of Disability. 

Occupational Disease means a sickness which 
results in Disability or death, and is caused by the 
Covered Person’s exposure to environmental or 
physical hazards.

Scope of Employment means an activity of any 
kind or character that involves the furtherance of 
the Named Insured’s business, trade, or profession 
at the Named Insured’s regular workplaces. Scope 
of Employment does not include a Covered Person’s 
transportation to and from the Named Insured’s 
regular workplace unless:

1.  the transportation is furnished as a part of 
employment, or is paid for by the Named 
Insured, or the means of such transportation are  
under the Named Insured’s control; or

2.  the Covered Person is directed in his or her Scope 
of Employment to proceed from one place to 
another place other than the regular workplace. 

Patients infected with Ebola begin to experience high fevers 
and muscle aches similar to those of flu patients; however, 
the symptoms quickly escalate to vomiting and internal and 
external bleeding, and lead to kidney and liver failure and 
ultimately death.29 As a threshold matter, it is clear that these 
effects undoubtedly satisfy the “bodily injury” requirement 
of the above sample insuring agreement. 

Following the coverage grant, the policy also includes 
exclusions that may be implicated while analyzing whether 
the policy affords coverage for Ebola (i.e., any Pre-Existing 
Condition; statutory causes of action including, without 
limitation, Title VII of the Civil Rights Act of 1964, Age 
Discrimination in Employment Act, etc.), as well as the 
following: 

EXCLUSIONS

No coverage shall be provided under this Policy for, 
and no reimbursement will be made for, any loss 
resulting in whole or in part from, or contributed 
to by, or as a natural and probable consequence of 
any of the following:

1. Infections of any kind regardless of how 
contracted, except viral and bacterial infec-
tions that are directly caused by a Covered 
Occurrence;

2. Occupational Disease, unless otherwise cov-
ered under a rider to this Policy.

B. Coverage Considerations

The first exclusion may leave coverage for Ebola intact—
though contraction would constitute an “infection,” Ebola 
is viral in nature, meaning that so long as the infection 
occurred while the workers were acting in the scope of their 
employment, for now, coverage is intact. 

The second exclusion could be one of the most important 
portions of the policy for assessing coverage. As demonstrated 
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above, some courts may initially view Ebola as an occupational 
disease. Reading the sample occupational disease exclusion 
in conjunction with the definition of the term highlights 
why knowledge of prior case law in the relevant jurisdiction 
will become essential. As demonstrated above, some courts 
may be inclined to determine that Ebola should be treated 
as an occupational disease if infection occurs during the 
course of the employee’s employment. Here, however, it 
appears as though the policy only contemplated the term 
“occupational disease” in a historical sense—that the term 
would only encompass ailments that emerge slowly over 
time as a result of exposure to, for example, coal or silica 
dust or chronic back pain associated with the performance 
of repeated physical tasks. Given Ebola’s quick onset, under 
policy language similar to this, it may not be considered an 
“occupational disease” unless the definition is later altered 
by an endorsement. It is not uncommon for non-subscriber 
policies to include endorsements modifying definitions and 
altering coverage for occupational diseases. For example, 
policies may include the following language:

OCCUPATIONAL DISEASE COVERAGE

Exclusion 2 in the Exclusions section of the Policy 
is waived for a loss or claim under the Policy caused 
in whole or in part by, contributed to in whole or 
in part by, or resulting in whole or in part from, the 
Covered Person’s Occupational Disease, provided 
(1) such condition is diagnosed by a physician, 
and is generally accepted by the National Centers 
for Disease Control to be a disease caused by 
such hazards; (2) exposure to such hazards is 
not an Accident but is caused or aggravated by 
the conditions under which the Covered Person 
performs services during his or her Scope of 
Employment; (3) the Covered Person’s last day of 
exposure to the environmental or physical hazards 
causing such condition occurs while the Policy 
is in force; and (4) such exposure results directly 
and independently of all other causes in a Covered 
Occurrence. 

Since this endorsement has not altered the baseline definition 
of “occupation,” the virus could remain outside the purview 
of the policy’s definition of “occupational disease.” To 
fully understand the endorsement, however, reviewing the 
definition of “accident or accidental” becomes necessary. 
Depending on how Ebola is contracted, the nature of the 
employment, and the jurisdiction evaluating the policy, 
under this policy, it appears that Ebola could, depending 
on the form and type of employment at issue, fit inside the 
policy’s definition of “accident.” 

One can imagine certain scenarios in which Ebola could 
be deemed an “accident” and satisfy the policy’s “covered 
occurrence” definition. Consider, for example, an emergency 
room with an undiagnosed Ebola patient. While treating 

the patient, it is entirely possible for the infected patient to 
vomit on a nurse. In this scenario, the unfortunate nurse 
would clearly be acting within the scope of employment 
and it is possible that a judge could determine that 
the event satisfies the “accident” definition, as: (1) the 
patient’s vomiting was unintended, was unanticipated by 
all, unforeseen, unplanned and unexpected; (2) the event 
occurred at a specifically identifiable time and place; (3) 
the event occurred by chance; and, if the nurse becomes 
infected, (4) the event directly resulted in “bodily injury.” 
Reviewing the policy in full should render the incident a 
covered accident. 

However, a court could also determine that Ebola is not a 
covered accident with regard to certain healthcare-adjacent 
workers, but that it is a covered “occupational disease” within 
the terms of the endorsement. One of the most obvious 
scenarios reflecting this would likely be a hospital janitor or 
other maintenance worker using standard, non-enhanced, 
procedures to either clean waste or soiled sheets or garments 
of a patient who has not yet been diagnosed as having Ebola 
(thus triggering enhanced precautionary procedures), and 
becomes infected.30 In such a scenario, it may not be clear 
when, precisely, the janitor became infected (which patient 
was the cause), meaning that the infection would likely 
not be traceable to a precise point in time or location. In 
such a scenario, the jurisdiction where any coverage action 
occurred would likely be determinative. A court applying 
the mold of the Portman decision may find that Ebola 
should be treated as an occupational disease. However, were 
a court to follow Schaefer, the janitor’s claim may not be 
compensable unless the infecting item were located and 
tested positive for Ebola—such an undertaking would likely 
be severely difficult. However, the precise facts surrounding 
the transmission and the language of the policy should 
ultimately determine whether the infection is determined to 
be an “accident” or an “occupational disease.” 

III. CONCLUSION
Whether Ebola constitutes an “occupational disease” or an 
“accident” and is ultimately covered by an insurance policy 
is going to vary and will largely depend on the precise 
language of the policy and the relevant jurisdiction. Workers 
in non-medical (or adjacent) fields are unlikely to be able 
to find “occupational disease” coverage for any infection, 
since it is unlikely that their employment placed them at an 
increased risk of infection than to which the general public 
was exposed. When reviewing a policy for coverage of a 
worker who has contracted Ebola, items to consider include:

•	  As a result of his/her employment, does the 
worker face a higher risk of infection than the 
general public?

•	 Have other people in this industry contracted the 
virus?
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•	Is Ebola still difficult to transmit?

•	 Have the courts in the jurisdiction essentially 
adopted a “but for” standard for determining 
whether an infection constitutes an “occupational 
disease”?

•	 How are Hepatitis C infections treated? The two 
viruses have similar R

0 
scores; however, Hepatitis 

is significantly less deadly.

These items will only assist in an analysis of whether an 
infected employee will be covered by an insurance policy. 
Corporations seeking to conduct a comprehensive assessment 
of the potential impact of Ebola, or any infectious disease, 
will also need to determine what coverage, if any, exists for 
business interruption associated with an outbreak. Hospitals 
and health care providers especially, though this certainly is 
not limited to the medical field, will want to review whether 
their general liability policies include coverage for patients 
who assert that they contracted the deadly virus as a result 
of their exposure to infectious patients in waiting rooms or 
other common areas. 
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INTRODUCTION

Texas courts have long applied a five-factor test in 
determining whether an insurer can rescind an insurance 
policy. To rescind a policy, the insurer must prove: “(1) 
the making of the representation; (2) the falsity of the 
representation; (3) reliance thereon by the insurer; (4) the 
intent to deceive on the part of the insured in making same; 
and (5) the materiality of the representation.”1 

In 1963, the Texas Legislature “charged the Texas Legislative 
Council with the task of planning and executing a permanent 
statutory revision to ‘clarify and simplify the statutes and 
to make the statutes more accessible, understandable, and 
usable.’”2 As part of this ongoing effort, the Texas Legislature 
adopted Title 5 to the Texas Insurance Code, effective April 
1, 2005.3 The 2003 session law states that it “is intended as 
a recodification only,” with “no substantive change in law 
. . . intended.”4 However, in Fleming Foods of Texas, Inc. v. 
Rylander, the Texas Supreme Court held that “clear, specific 
language” in a recodified statute that changes prior law 
must be applied as written.5 In the event of a conflict, the 
latter enactment controls: “We are compelled to conclude 
that when, as here, specific provisions of a ‘nonsubstantive’ 
codification and the code as a whole are direct, unambiguous, 
and cannot be reconciled with prior law, the codification 
rather than the prior, repealed statute must be given effect.”6 

The recodified rescission requirements are located in Chapter 
705, entitled “Misrepresentations by Policyholders.” 
Chapter 705 includes three subchapters: general provisions 
applicable to all insurance policies (sections 705.001-.005); 
special provisions applicable to life, accident, and health 
insurance policies (section 705.051); and special provisions 
applicable only to life insurance policies (sections 705.101-
.105). As explained below, the recodified statutes have 
potentially changed the contours of the five-factor Mayes test 
and arguably eliminated one factor—intent to deceive—
altogether. Since numerous courts have applied the Mayes 
test to policies issued after the April 1, 2005 effective date 
of the recodification,7 some with little or no discussion, this 
article addresses the recodified statutes under the rubric of 
those five factors. 

ELEMENTS OF A RESCISSION CLAIM

Misrepresentation. Not surprisingly, sections 705.004, 
705.005, 705.051, and 705.104 all require a rescission-
seeking insurer to show that the insured made a 
misrepresentation in his application.8 This is typically the 
threshold issue for an insurer. If it cannot readily establish a 
misrepresentation, it has no business seeking rescission. 

The reported decisions on this element tend to turn on 
the specific terms of the application question(s) at issue. 
For example, in RLI Insurance Co. v. Gracia,9 the insured 
applied in 2005 and 2006 for two personal umbrella 
liability policies.10 He denied that he had ever “had a 
citation/conviction for driving under the influence of 
alcohol or drugs, reckless driving, careless driving . . . , or 
negligent driving.” As it turned out, the insured had been 
arrested in 2001 after police officers observed him driving 
above the speed limit and weaving between lanes. While 
in police custody, he received both a “Statutory Warning,” 
which stated that he had been arrested and explained the 
consequences of his refusal to provide a breath and/or blood 
sample for examination, and a “Notice of Suspension,” 
which stated that his driver’s license would be suspended in 
forty days because of his refusal. The insured was charged 
with driving under the influence and obstructing a street 
or highway accessible by the public. The former charge was 
dismissed when he pled guilty to obstructing a highway. 

The insurer filed suit to rescind the policies, and the 
insured sought summary judgment on the ground that he 
had not made a misrepresentation. The court granted the 
insured’s motion, finding that his arrest for driving under 
the influence was not a “citation” (as he never received “an 
official summons to appear” or other document requiring 
him to appear at a certain time and place to defend himself ), 
the application did not inquire about whether he had 
been “charge[d]” with a driving offense, and he was not 
“convicted” of “reckless driving” (as he was convicted only 
of obstructing a highway, which did not require the use of 
a vehicle).11 Gracia thus indicates that courts will carefully 
scrutinize the questions in the application (which were, after 
all, selected and drafted by the insurer) to confirm that the 
insured actually made a misrepresentation. 
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Reliance. Although reliance is not expressly addressed in 
Chapter 705, courts have nonetheless continued to require 
insurers to establish that element under the five-factor Mayes 
test.12 This element has historically been one of the easiest 
elements for an insurer to satisfy, as one of its underwriters 
can testify that the insurer relied on the information it 
received during the application process and was not aware 
of any contrary information.13 Of course, as earlier decisions 
made clear, actual knowledge of falsity of the representation 
is fatal to a showing of reliance.14

Intent to Deceive. As the author has previously observed, 
an argument can be made that the recodification eliminated 
“intent to deceive” as an element of a rescission claim.15 
Section 705.004, entitled “Misrepresentation in Policy 
Application,” and section 705.051, entitled “Immaterial 
Misrepresentation in Life, Accident, or Health Insurance 
Application,” both set forth the elements of a rescission 
claim, yet neither section mentions intent.16 In turn, 
section 705.104 (which applies only to life insurance 
policies) permits an insurer to rescind such a policy more 
than two years after its issuance by showing either: (1) it 
gave notice to the insured of its intent to rescind; or (2) the 
misrepresentation was material to the risk and “intentionally 
made.”17 Since the Texas Legislature clearly knew how to 
impose an intent requirement, its refusal to include one in 
the statutes setting forth the elements of a rescission claim—
sections 705.004 and 705.051—provides further evidence 
that intent to deceive is no longer an element of a rescission 
claim during the first two years a life insurance policy is in 
force.18 

As section 705.104 permits the rescission of a life insurance 
policy that has been in force for more than two years upon 
a showing that the misrepresentation was “intentionally 
made,” it could be argued that a showing of intent is not 
required to rescind a policy that has been in force for less 
than two years. Admittedly, the Texas Supreme Court 
rejected a comparable argument with respect to an accident 
and sickness insurance policy in Union Bankers Insurance 
Co. v. Shelton.19 Importantly, however, the second paragraph 
of the now-repealed Texas Insurance Code article 3.70-3(A)
(2)(a), which was the provision at issue in Shelton, stated 
that the fraud exception in the first paragraph “shall not be 
construed as to affect any legal requirement for avoidance 
of a policy . . . during such initial two-year period.”20 Here, 
on the other hand, none of the current rescission statutes 
contain a comparable savings clause. Moreover, Shelton 
pre-dates not only the 2003 recodification, which arguably 
eliminates intent as an element, but also Fleming Foods and 
the other cases cited above which hold that an unambiguous 
statute must be applied as written, even if it changes the law.

Similarly, insurers can argue that the elements of Mayes 
(including intent to deceive) are not independent of and 
in addition to these statutes. First, the Texas Legislature 
was presumably aware of Mayes when it enacted the 2003 

recodification, yet it neglected to include intent to deceive 
as an element in the sections governing rescission.21 Second, 
the purpose of the recodification process is to make Texas 
law more accessible and understandable for all interested 
parties.22 It is unfair and illogical to require the parties to 
research prior law and then revive a common-law requirement 
that the Texas Legislature easily could have included (but 
elected not to) in a newly enacted statute.23 Simply stated, 
it would defeat the purpose of a recodification to require 
parties to retrieve a common-law requirement that is not 
within the four corners of a recently recodified statute. 

Importantly, however, a post-recodification case squarely 
addressing the issue held that intent to deceive is still an 
element of a rescission claim.24 In Medicus Insurance Co. 
v. Todd, the defendant insured submitted a two-page 
application for medical malpractice insurance in which he 
denied that he had ever been the subject of an investigation 
by a licensing authority and represented that he had been 
a party only to four malpractice actions in the past five 
years. In fact, the insured had been investigated twice by the 
Texas Medical Board and had been a party to six lawsuits 
at the time of his application. Although the underwriter 
recommended denying coverage due to the insured’s 
claims history, the insurer’s chief underwriter and president 
rejected the recommendation, and the insurer issued a one-
year policy. 

In connection with the renewal of this policy, the insurer 
requested the insured to complete its official 19-page 
application, which included a question about his claims 
history that was not limited to the last five years, and pre-
filled the information it had on the insured. The insured did 
not supplement the application with the eight additional 
lawsuits that had been filed against him or the three pre-suit 
demand letters he had received, and the insurer renewed the 
policy for another year. In a subsequent lawsuit, the attorney 
for one of the insured’s patients asserted that the insured 
had been a party to 15 lawsuits and the subject of two 
investigations by the Texas Medical Board. The insurer then 
informed the insured it was rescinding the policy and filed a 
declaratory-judgment action to confirm that the policy was 
void. The jury found in the insured’s favor and awarded him 
his attorney’s fees. 

On appeal, the insurer contended that it had two alternative 
remedies to rescind the policy: (1) the common-law remedy, 
which required a showing of intent to deceive; and (2) the 
statutory remedy under section 705.004, which did not 
require a showing of intent.25 The insurer claimed that 
it invoked only the statutory remedy and, thus, was not 
required to establish the common-law requirement that 
the insured intended to deceive it into issuing the policy.26 
The court of appeals disagreed, finding that the insurer was 
required to prove intent.27 

As part of its analysis, the court acknowledged that, even 
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though section 705.004 and its predecessors did not 
expressly require a showing of intent to deceive, the Texas 
Supreme Court had imposed (and continued to impose) 
that requirement.28 The court then observed:

Section 705.004, in its different codifications, 
is now 110 years old. Although the statute has 
never expressly required the insurer to prove the 
insured intended to deceive the insurer with a 
misrepresentation in the policy application, 
the courts of Texas have consistently held that 
an insurer may not rescind a policy due to a 
misrepresentation in an insurance application 
unless the insurer proves the insured intended to 
deceive the insurer with the misrepresentation. 
We cannot vary from this long history of case 
law imposing this duty upon insurers. We 
conclude “the intent to deceive on the part of 
the insured in making” a misrepresentation 
in an application for insurance is an element 
the insurer must prove to obtain a declaratory 
judgment that a policy is void due to the 
misrepresentations.29

Although it acknowledged that section 705.004 did not 
expressly require a showing of intent to deceive, the Todd 
court did not address Fleming Foods or any of the other 
statutes enacted as part of the recodification that included 
an intent requirement, and its reliance on section 705.004’s 
predecessors was likely misplaced.30

In Hinna v. Blue Cross Blue Shield of Texas, the application 
at issue had been completed after the effective date of the 
recodification. The application provided that “fraud or any 
intentional misrepresentation of a material fact” could result 
in rescission, which may explain why the court applied the 
five-factor test from Mayes, without further discussion.31 
Since the defendant insurer was unable to satisfy either of 
the two previously recognized situations in which intent 
may be established as a matter of law—when the insured 
warrants the facts in the application or has colluded with 
the insurance agent—the court declined to enter summary 
judgment on the insured’s intent to deceive.32 

In Halsell II, the federal district court took the rather rare 
step of finding intent to deceive as a matter of law. In that 
case, the insurer sought summary judgment on its rescission 
claim and the beneficiary’s counterclaims. The beneficiary 
did not file a response, presumably because his counsel 
withdrew after the issuance of Halsell I. (Halsell I is addressed 
below). As a result, the court entered summary judgment 
in the insurer’s favor. Even though the policy at issue was 
issued on February 1, 2008, the court applied the five-factor 
test from Mayes without any analysis; it then proceeded, 
however, to find intent to deceive as a matter of law:

Here, United of Omaha presents Halsell’s 
misrepresentations on three occasions to show 

his intent to deceive United. Specifically, 
United of Omaha notes that Halsell made his 
declaration that he had not received treatment 
for drug/substance abuse below a statement 
that read that an affirmative answer to such 
a question would mean that the applicant “is 
not eligible for Term Life Express coverage.” 
Furthermore, Halsell declared: “All answers in 
this application are true and complete and will 
be relied on by United of Omaha to determine 
insurability.” In addition, United of Omaha 
notes that Defendant James D. Halsell sold his 
son Justin the policy, paid for the policy himself, 
and received a commission of 130% of the 
policy’s first year premium. United of Omaha 
has presented evidence of Justin Halsell’s 
intent to deceive the insurer, while Defendant 
Halsell has provided no evidence on summary 
judgment to create an issue of material fact on 
this issue. The Court notes that Defendant has 
done nothing to negate United of Omaha’s 
evidence that the insured intended to deceive 
the insurer in light of the limited circumstances 
under which the Court may find an intent to 
deceive as a matter of law.33 

Although it is not clear from the opinion, the court may 
have relied on the “collusion with the insurance agent” 
exception34 to the general rule that intent to deceive cannot 
be found as a matter of law. Somewhat surprisingly, three 
other courts have recently found intent to deceive as a matter 
of law, with one decision based on procedural grounds, one 
decision bereft of any analysis as to the insured’s intent, and 
one decision based on seemingly uncontroverted deposition 
testimony.35 

In sum, an insurer should argue that intent to deceive is 
no longer an element of a rescission claim. Nonetheless, the 
insurer should be prepared to establish that such element is 
satisfied.

Materiality. Section 705.004 provides that, to establish 
a policy is void or voidable, the insurer must show the 
matter misrepresented: “(1) was material to the risk; or (2) 
contributed to the contingency or event on which the policy 
became due and payable.” Both of these tests are questions 
of fact.36 Section 705.004(b) is in the disjunctive, meaning 
that an insurer need only prove one of the two tests.37 

In Hinna, the court found that the insured’s failure to 
disclose her history of migraine headaches was material as 
a matter of law, even though a report from the insurer’s 
risk management committee indicated that the insurer 
would have issued coverage with an exclusion for migraine 
headaches, meaning that the liver-related claims at issue 
would have been covered:

The summary judgment record conclusively 
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establishes that plaintiff ’s misrepresentations 
were material to the risk because defendant 
assumed the risk associated with plaintiff ’s 
history of migraines when it issued the policy. 
See Robinson, 569 S.W.2d at 30. While 
defendant very well may have issued plaintiff 
a policy that would have covered the claims 
relating to plaintiff ’s liver condition even if it 
had known of her history of migraines, it would 
not have issued the particular policy it did 
issue. To accept plaintiff ’s argument that her 
misrepresentations were not material because, 
had they been known, only migraine headaches 
would have been excluded, the court would 
have to read the “or” out of section 705.004(b) 
of the Texas Insurance Code. Plaintiff ’s 
reading of section 705.004(b) would require 
an insurer seeking to establish the defense 
of misrepresentation to show both that the 
misrepresentation was material to the risk and 
that it contributed to the contingency or event 
on which the policy became due and payable. 
The Texas Supreme Court has squarely rejected 
such a reading of section 705.004(b). See 
Robinson, 569 S.W.2d 28. Thus, defendant has 
established that plaintiff ’s misrepresentations 
were material to the risk.38 

In Gouverne v. Care Risk Retention Group, Inc., the 
defendant insurer sought to rescind a medical malpractice 
insurance policy due to the plaintiff insured’s failure to 
disclose a potential malpractice claim on his application. 
The insurer sought summary judgment on the ground that 
the plaintiff ’s misrepresentation satisfied both of the tests 
in section 705.004. The court nonetheless applied the five-
factor Mayes test, noted that fact issues “generally exist” on 
materiality and intent to deceive, and found a fact issue on 
intent based on an email from the patient that purportedly 
led the plaintiff to believe she would not sue him.39 

Section 705.004 does not apply to a life insurance policy “(1) 
that contains a provision making the policy incontestable 
after two years or less; and (2) on which premiums have 
been duly paid.”40 Thus, if section 705.004 is inapplicable, 
the materiality element emanates from section 705.051, 
which applies only to life, accident, and health insurance 
policies. Section 705.051 provides:

A misrepresentation in an application for a 
life, accident, or health insurance policy does 
not defeat recovery under the policy unless the 
misrepresentation:

(1) is of a material fact; and

(2) affects the risks assumed.41

Subsection (1) is consistent with the requirement in section 
705.004(b)(1) that the misrepresentation be “material to the 

risk.” Therefore, if an underwriter testifies that the insurer 
would not have issued the policy at issue if it had known 
the true facts, then the insurer can presumably establish 
materiality under both section 705.004 and section 705.051. 

Moreover, the requirement in subsection (2) that the 
misrepresentation “affects the risks assumed” may have an 
impact in those cases in which the insurer would have issued 
coverage but charged a higher premium or (in the disability 
or health insurance context) included exclusions for one 
or more conditions. In line with this reasoning, a handful 
of Texas courts have found that a misrepresentation is not 
material if the insurer would have issued the policy but 
charged a higher premium.42 Section 705.051(2), however, 
permits an insurer to argue that a rating or exclusion is 
material because the underlying misrepresentation “affects 
the risks assumed.” 

Two recent cases have addressed section 705.051.43 In 
Vasquez v. ReliaStar Life Insurance Co., the insured and the 
trustee of the trust that was to own the policy asserted in the 
application that the insured’s net worth was $2.4 million, that 
her annual income and interest totaled $150,000, and that 
she had never declared bankruptcy. Following the insured’s 
death, the insurer conducted its contestable investigation, 
which revealed that the insured had previously declared 
bankruptcy, had no assets, and did not receive any income 
other than Social Security payments. In response to the 
sole question in the charge, which tracked section 705.051, 
the jury found that the application at issue contained 
misrepresentations that were of a material fact and affected 
the risk assumed. The plaintiff trust appealed, contending 
that the insured’s false statements did not have any bearing 
on her health or death. In response, the insurer asserted that 
nothing in the plain language of section 705.051 required 
that the misrepresentation involve the insured’s health or life 
expectancy, and the court of appeals observed:

We agree. Had the Legislature intended to limit the 
meaning of the “affects the risks assumed” prong in 
section 705.051, it would have utilized similar language 
as it used in subsection 705.004(b)(2), which permits the 
insurer to void a policy pursuant to a misrepresentation 
provision if, among other results, the insurance applicant’s 
misrepresentation “contributed to the contingency or event 
on which the policy became due and payable.” Compare 
tex. ins. CoDe. ann. § 705.051, with id. § 705.004(b)(2) 
(West 2009).44In Nguyen, the insured (who did not speak, 
read, or write English) denied any adverse health history, 
and the defendant insurer issued the policy as requested on 
June 9, 2008. The insured was diagnosed with lung cancer 
eight days later, and she died from the cancer on September 
8, 2008. The insurer conducted a contestable investigation, 
found that the insured had a history of lung problems 
dating to September 2007, and elected to rescind the policy. 
The beneficiary sued the insurer and the agent who took 
the application. The insurer sought summary judgment 
on (among other grounds) its entitlement pursuant to 
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section 705.051 to rescind the policy based on the insured’s 
misrepresentations. The trial court sustained the insurer’s 
procedural objections to the summary-judgment evidence 
of the beneficiary, who had failed to specifically reference 
where a material issue of fact could be found in the 650 
pages of evidence she submitted. 

The court of appeals affirmed, finding that the trial court 
did not abuse its discretion in refusing to consider any of 
the beneficiary’s evidence.45 Since the insurer nonetheless 
had the burden of establishing its entitlement to summary 
judgment, the court briefly examined the insurer’s claim 
that section 705.051 authorized it to rescind the policy 
based on the insured’s misrepresentations in the application. 
The court ruled that the beneficiary’s invocation in her 
reply brief of the five-factor Mayes test was too late, and in 
light of the beneficiary’s failure to show how the insurer did 
not meet its burden, the court of appeals affirmed the trial 
court’s ruling.46

OTHER RESCISSION-RELATED ISSUES

Notice of Intent to Rescind. Section 705.005 provides 
that the insurer may use a misrepresentation defense “only 
if the defendant shows at trial that before the 91st day 
after the date the defendant discovered the falsity of the 
representation, the defendant gave notice that the defendant 
refused to be bound by the policy” to the insured or his 
beneficiaries.47 If section 705.005 is applicable, unless the 
issue is established as a matter of law, an insurer must submit 
a special issue to the jury regarding this notice requirement. 
For example: “Do you find from a preponderance of the 
evidence that the Insurer gave notice to the Insured that it 
refused to be bound by the Policy on or before the 91st day 
after discovering the falsity of the representation?” 

Courts interpreting section 705.005’s predecessor held that 
the failure to satisfy this requirement prevented an insurer 
from obtaining judicial approval of its rescission.48 Thus, in 
those situations in which section 705.005 applies, an insurer 
must give notice that it is refusing to be bound by the policy 
to the insured or his beneficiary within 91 days of its receipt 
of documents or other information showing that the insured 
made a misrepresentation.49 

Importantly, however, Subchapter C to Chapter 705, entitled 
“Special Provisions Related to Life Insurance Policies,” 
includes a statute rendering section 705.005 inapplicable to 
certain life insurance policies:

Subchapter A [which includes section 705.005] 
does not apply to a life insurance policy:

(1) that contains a provision making 
the policy incontestable after two years or 
less; and

(2) on which premiums have been 

duly paid.50 

Therefore, if a life insurance policy provides it is incontestable 
after two years or less, an insurer need not provide the 91-day 
notice required by section 705.005. Otherwise, an insurer 
must give notice within 91 days of discovering the falsity 
of the insured’s representation that it will not be bound by 
the policy. 

The question then becomes whether the contestable clause 
at issue satisfies section 705.105 by “making the policy 
incontestable after two years or less.” Section 705.005 and 
section 705.105 both took effect on April 1, 2005. Two cases 
have examined the interplay between these two sections.51 

In Halsell I, the relationship between section 705.005 and 
section 705.105 was squarely at issue.52 The defendant 
beneficiary sought summary judgment on the ground 
that the insurer did not comply with the 91-day notice 
requirement in section 705.005, yet the court excused the 
insurer’s failure to do so based on a contestable clause stating:

Except for non-payment of a premium, we will 
not contest the validity of this policy after it has 
been in force during the lifetime of the insured 
for two years from the issue date.53

Thus, the court ruled that, since the insurer had contested 
its obligations within two years of its issuance of the policy, 
it could assert its rescission claim.54 

In Myers, the beneficiary of a life insurance policy sued the 
insurer, and the insurer asserted a counterclaim to rescind 
the policy. The trial court entered judgment in the insurer’s 
favor, and the beneficiary contended on appeal that the trial 
court improperly refused to submit a jury instruction on 
whether the insurer had complied with the 91-day notice 
requirement in section 705.005.55 After acknowledging that 
“[s]tatutory notice is an essential element of a defense based 
on misrepresentation or rescission,” the court of appeals 
reversed, finding that there was evidence in the record that 
the insurer’s notice was given almost two months too late.56 
Myers does not, however, include any indication that the 
insurer had argued that the policy at issue included a two-
year contestable clause that rendered the 91-day notice 
requirement inapplicable, and since the appellate briefs for 
that case are not available online, it is unclear whether the 
insurer: (1) had failed to include a compliant contestable 
clause; or (2) did not recognize the potential applicability of 
section 705.105. 

Subchapter A of Chapter 1101 of the Texas Insurance Code 
includes a listing of the provisions that insurers must include 
in all life insurance policies issued or delivered in Texas.57 
Section 1101.006 is entitled “Incontestability.” It provides:

(a) Except as provided by Subsection 
(b), a life insurance policy must provide 
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that a policy in force for two years from 
its date of issue during the lifetime of 
the insured is incontestable, except for 
nonpayment of premiums. 

(b) At the option of the 
company, a life insurance policy may 
provide that the policy may be contested at 
any time for violation of policy conditions 
relating to naval and military service in a 
time of war.58 

This statute is still in force, and there do not appear to be 
any cases addressing the interplay between section 705.105 
and section 1101.006.

Perhaps the key case interpreting the predecessor statute to 
section 705.105 is Protective Life Insurance Co. v. Russell.59 
In Russell, the trial court had entered summary judgment 
in the beneficiary’s favor. On appeal, she sought to uphold 
the judgment on the ground that the insurer had failed to 
give her timely notice of its rescission. The Tyler Court of 
Appeals affirmed, stating:

[The beneficiary] argues that article 21.35 
[i.e., the predecessor to section 705.105] is 
inapplicable to the case at bar because [the 
insurer’s] policy failed to include the express 
language required by article 21.35. The 
incontestability clause [the insurer] included in 
the policy stated “[w]e cannot bring any legal 
action to contest the validity of this policy after 
it has been in force two years, except for failure 
to pay premiums, unless fraud is involved.” 
[The beneficiary] contends that this clause is 
illegal because it purports to reserve a right to 
assert fraud more than two years after the date 
of the policy. In support of this argument, [the 
beneficiary] relies on American Nat’l Insurance 
Company v. Tabor, 111 Tex. 155, 230 S.W. 397 
(1921) and National Life & Accident Insurance 
Company v. Taree, 8 S.W.2d 291 (Tex. Civ. 
App.—El Paso 1928, writ dism’d w.o.j.). 

In Tabor, the incontestability clause at issue 
stated “[t]his policy shall be incontestable after 
two years from its date of issue for the amount 
due provided premiums have been duly paid, 
except for fraud.” Tabor, 230 S.W. at 398. The 
incontestability clause in Taree stated “[a]fter 
this policy shall be in force for two full years 
from the date hereof, it shall be incontestable, 
except for nonpayment of premiums, fraud, or 
misstatement of age, subject to the restrictions 
as to military or naval service as contained 
herein.” Taree, 8 S.W.2d 291-92. The Tabor 
and Taree courts held that because the statutes 
provided that an incontestability clause must 

be absolute, the incontestability clauses in those 
cases were invalid and ineffective; therefore, 
the statute which exempted life insurance 
companies from providing notice within ninety 
days was inapplicable. 

The same rules apply to this case. The 
incontestability clause [the insurer] chose to 
use in its policy was not absolute because it 
allowed [the insurer] to contest a claim after 
two years for fraud; therefore, it was invalid and 
ineffective. Since [the insurer] did not comply 
with the time constraints regarding notice of 
[the insured’s] alleged misrepresentation as a 
defense to the claim, [the insurer] waived its 
right to assert misrepresentation as a defense.60 

Thus, unless and until section 1101.006 is amended to 
include a fraud exception, an insurer should give notice 
of its rescission of a policy, including a fraud exception 
within 91 days of its discovery of the falsity of the material 
misrepresentation at issue. 

Contest Requirement. Like the majority of jurisdictions, 
Texas requires an insurer to actually bring an action to 
rescind the policy or raise the misrepresentation defense 
within the contestable period. The rule is set forth in 
Trevino v. American National Insurance Co.,61 in which the 
Texas Supreme Court stated:

The language of the incontestable clause and of 
the statute in the use of the words “contested” 
and “incontestable” contemplates and intends 
to require the institution within the specified 
period of a proceeding in court to cancel the 
policy on account of original invalidity or the 
filing, within that period in a suit brought on 
the policy, of an answer setting up a ground of 
original invalidity to defeat recovery.62

Two courts have recently recognized, however, that the 
inclusion of “during the lifetime of the insured” in the 1963 
amendment of section 1101.006(b)’s predecessor means that 
a life insurance policy never becomes incontestable where 
the insured dies within two years of the policy’s issuance.63

Attachment of Application. Section 705.103, which applies 
only to life insurance policies, states that such a policy “must 
be accompanied by a copy of: (1) the policy application; 
and (2) any questions and answers given in connection with 
the application.”64 There do not appear to be any recent 
opinions addressing the attachment requirement. However, 
suffice it to say that the application answers on which the 
rescission claim is based must be attached to the policy at 
the time it is delivered to the insured. Misrepresentations in 
other documents (such as the paramedical examiner’s form, 
the broker’s statement, or the telephone interview with the 
insured) that are not attached to the policy cannot serve 
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as the basis of the rescission claim, although they may be 
admissible on other issues, such as intent to deceive. 

Rescission After Two Years. As noted above, section 
705.104 by its terms permits the rescission of a life insurance 
policy that has been in force for more than two years upon 
a showing that the misrepresentation was “material to the 
risk” and “intentionally made.” There are two recent cases 
citing section 705.104.65 In Federated Life Insurance Co. v. 
Jafreh, an insurer attempted to rescind a life insurance policy 
for fraud outside the two-year contestable period. Although 
the opinion is not entirely clear, the insurer’s declaratory-
judgment claim for rescission failed in the district court, and 
the beneficiary ultimately recovered the policy proceeds, 
18% penalty interest, pre- and post-judgment interest, 
attorney’s fees, and costs. 

On appeal, the insurer argued that section 705.104 allowed 
it to contest the policy for fraud even after the expiration of 
the contestable period. After observing that section 705.104 
“allows the insurer to contest a life insurance policy two 
years after its date of issue provided the insurer shows the 
misrepresentation was material and intentionally made,” the 
Fifth Circuit nonetheless determined that section 705.104 
was inapplicable because it did not take effect until April 
1, 2005, meaning that the policy at issue was incontestable 
after two years.66 

In Massachusetts Mutual Insurance Co. v. Mitchell, the court 
addressed the beneficiary’s motion to dismiss, and cited 
section 705.104 and Jafreh in support of its conclusion that 
the insurer had stated a claim for relief:

If [the insured] applied or consented to the policies 
at issue, the Texas Insurance Code explicitly allows 
insurers to rescind life insurance policies even after 
two years if the insurer proves material, intentional 
misrepresentations were made in obtaining the 
policy.67 

The contestable clause required by section 1101.006(a) is 
not fatal to this analysis. If a life insurance policy contains 
the required contestable clause, the insured will likely argue 
the terms of his agreement with the insurer (i.e., his life 
insurance policy) prevent the insurer from rescinding the 
policy after the premiums have been paid for two years, 
regardless of the effect of section 705.104. If the contestable 
clause is construed as an absolute bar to any challenge to a 
life insurance policy that has been in force for two years, 
then section 705.104 (which applies to only life insurance 
policies) is thereby rendered meaningless, as its application 
is limited to situations in which a policy has been in force 
for over two years. To give section 705.104 some meaning, 
it must be interpreted as constituting an exception to the 
contestable clause.68 

CONCLUSION

Even though Chapter 705 sets forth the applicable 
standards for the rescission of an insurance policy, many 
Texas courts have continued to apply the five-factor Mayes 
test, including the application of one element—intent to 
deceive—that cannot be found in the four corners of either 
section 705.004 or 705.051. This continued reliance on a 
common-law test creates unnecessary uncertainty for both 
insurers and insureds in cases involving a rescission claim. In 
order to effectuate the stated purpose of the recodification 
process, the purpose being to make Texas law more accessible 
and understandable for all interested parties, courts should 
derive the required elements of a rescission claim from the 
provisions of Chapter 705 as written and without resort to 
common-law elements that are not identified in that chapter.
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By Tarron Gartner-Ilai, Whitney Warren, Amy Stewart, PC

“DUELING CANONS”1

TEXAS SUPREME COURT’S CONTINUED DEBATE 
OVER THE MATERIAL BREACH RULE 

 

 “It is . . . the business of the courts to use the precedents constantly 
to make the law always a little better, to correct old mistakes, 
to recorrect mistaken or ill-advised attempts at correction – but 
always within limits severely set not only by the precedents, but 
equally by the traditions of right conduct in judicial office.”

Karl Llewellyn

I. INTRODUCTION

If it wasn’t for the concurring opinion delivered by Justice 
Boyd, in which Justice Willett joined, the Texas Supreme 
Court’s decision in Greene v. Farmers Insurance Exchange2 
might have gone down as another perplexing, fact-specific 
decision in the annals of Texas jurisprudence. In Greene, 
the court reached the surprising conclusion—seemingly 
at odds with the court’s prior rulings—that the vacancy 
clause of a Texas homeowners policy is not “breached” 
by the insured’s failure to occupy the residence premises, 
because it does not confer an obligation upon the insured 
to occupy the property, but merely defines the scope of what 
the policy insures.3 Therefore, concluded the court, neither 
the anti-technicality statute nor the material-breach rule 
prohibit an insurer from denying coverage for a loss that 
occurs while the property is vacant, even if the vacancy did 
not contribute in any way to the loss.4 It is the concurring 
opinion, however, wherein Justices Boyd and Willett state 
that they would have reached the same conclusion, but for 
entirely different reasons, that makes the decision such an 
interesting, if alarming, read.5

Justice Boyd’s and Justice Willett’s problem with applying 
the material-breach rule to insurance policy conditions 
is nothing new. Justice Willett stated his objections very 
clearly in his dissenting opinion in PAJ, Inc. v. Hanover 
Insurance Company.6 Justice Boyd maintained that the rule 
should only be applied on public policy grounds in this 
concurring opinion in Lennar Corp. v. Markel American 

Insurance Co.7 However, Justice Johnson, who delivered 
the majority opinion in Greene, dissented when the court 
applied the material breach rule to a claims-made policy 
in Prodigy Communications Corp. v. Agricultural Excess & 
Surplus Insurance Co., although his objection was based in 
large part on the specific language of the policy.8 

The fact that a divided court can reach the same conclusion, 
but differ on the rationale is hardly cause for pause. That the 
opinions of the court are different today than they were less 
than a year ago brings to mind the noted treatise of the Legal 
Realist Karl Llewellyn: Remarks on the Theory of Appellate 
Decision and the Rules or Canons About How Statutes Are to Be 
Construed—a commentary about how competing canons of 
statutory interpretation are applied and the effect on judicial 
outcomes. Comparing twenty-six pairs of principles applied 
by courts to interpret the law, Llewellyn demonstrated that 
for every established canon of statutory interpretation there 
was an equally established, but irreconcilable canon that 
could be applied to reach an opposite result.9 

Compare for example, as Llewellyn did: “A statute cannot go 
beyond its text,”10 with “[t]o effect its purpose a statute may 
be implemented beyond its text.”11 Or, these: “Definitions 
and rules of construction contained in an interpretation 
clause are part of the law and binding,”12 with “[d]efinitions 
and rules of construction in a statute will not be extended 
beyond their necessary import nor otherwise allowed to 
defeat intention otherwise manifested.”13 Likewise, these 
canons are diametrically opposed: “Every word and clause 
must be given effect”14 with “[i]f inadvertently inserted or if 
repugnant to the rest of the statute, they may be rejected as 
surplusage.”15

Llewellyn did not criticize the outcome, only the process. 
In fact, according to Llewellyn: “all twenty-six ways . 
. . are correct. They represent not ‘evasion’ but sound 
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use, application and development of precedent.”16 The 
problem, according to Llewellyn, is the assumption that 
there is only one correct answer to “a disputed issue of 
law.”17 To the contrary, there can be “two or three or ten” 
possible outcomes.18 “[S]ince there is always more than one 
available correct answer, the court always has to select.”19 
For Llewellyn, the most important question was not what 
the law should or ought to be, but: “[w]hich of the available 
correct answers will the court select—and why? “20 

From a Realist’s perspective, the answer lies in the social, 
political and moral predilections of the court. In other 
words, a court may feel compelled to follow the law or 
change the law depending upon the circumstances involved, 
but rely in equal turns upon competing legal principles 
to achieve the end result.21 Llewellyn’s point was that the 
court’s interpretation of the law is an inherently subjective, 
and, therefore, inconsistent process. Contemporary legal 
theorists call this “rule indeterminacy” on the premise that 
past judicial behavior is not a reliable predictor of what 
future course the court might take.22 

The same concerns expressed by Llewellyn apply as much to 
rules of contract interpretation as they do to rules of statutory 
interpretation. Greene, involving both, is a veritable case 
study of Llewellyn’s observations. The differences between 
the majority and concurring opinions alone is the stuff legal 
theory is made of. On a more practical front, the Greene 
decision may have a serious impact on whether the material-
breach rule will remain a viable principle of law to be applied 
in cases involving insurance policy conditions. This article 
examines Greene under Llewellyn’s microscope, while taking 
heed of what might be on the horizon. 

II. FACTUAL SUMMARY

From February 10, 2007 to February 10, 2008, LeWayne 
Green was insured under a Texas homeowners (“HOA”) 
policy issued by Farmers.23 The policy provided property 
(dwelling) coverage for “the residence premises shown on 
the declarations page . . . [including] the one or two family 
dwelling . . . where an insured resides or intends to reside 
within 60 days after the effective date of th[e] policy.”24 The 
policy also contained the following provision under Section 
I Conditions:

13. Vacancy. If the insured moves from the 
dwelling and a substantial part of the 
personal property is removed from that 
dwelling, the dwelling will be considered 
vacant. Coverage that applies under 
Coverage A (Dwelling) will be suspended 
effective 60 days after the dwelling 
becomes vacant. This coverage will remain 
suspended during such vacancy.25

The policy was issued on a TDI approved form.26

On July 5, 2007 Ms. Greene moved into a retirement 
facility.27 She notified Farmers that she intended to sell 
her house and provided Farmers with her new address.28 
Dwelling coverage for periods of vacancy lasting more 
than sixty days was available through a TDI approved form 
endorsement (the TDP-11).29 That endorsement was not 
included in Greene’s policy, although the opinion does not 
indicate one way or the other whether the coverage was 
offered to Greene (and rejected) when she notified Farmers 
that she intended to move.30

On November 14, 2007, a fire from a neighboring house 
spread to Greene’s house and damaged it.31 Farmers denied 
Greene’s claim on the basis that the house had been 
vacant for more than sixty days.32 Bob Greene, as Greene’s 
next friend, sued.33 Greene sought damages for breach of 
contract, misrepresentation and violations of the Texas 
Insurance Code.34

Both parties moved for summary judgment on Greene’s 
breach of contract claim.35 In her motion, Greene made 
two primary arguments.36 Greene first argued that Texas 
Insurance Code section 862.054 (known as the anti-
technicality statute) precluded Farmers from relying upon 
the vacancy clause.37 Section 862.054 limits an insurer’s 
ability to rely upon a non-material breach of a policy 
condition as a means of avoiding coverage as follows:

Fire Insurance: Breach by Insured; Personal Property 
Coverage.

Unless the breach or violation contributed to 
cause the destruction of the property, a breach or 
violation by the insured of a warranty, condition, 
or provision of a fire insurance policy or contract of 
insurance on personal property, or of an application 
for the policy or contract:

(1)  does not render the policy or contract 
void; and

(2) is not a defense to a suit for loss.38 

The parties stipulated that Greene’s vacancy of the premises 
was not material to the loss. Greene argued therefore, that 
Farmers could not rely upon the vacancy clause as a means 
of avoiding its obligations.39 Second, Greene argued that 
that public policy prevented Farmers from denying her 
claim because Farmers was not prejudiced by the fact that 
the home was vacant; nor was the vacancy causally related 
to the Greene’s claim.40

III. PROCEDURAL HISTORY

The trial court granted Greene’s motion, severed and 
dismissed Greene’s extra-contractual claims (by agreement), 
and rendered judgment on Greene’s breach of contract 
claim.41 Farmers appealed. The court of appeals reversed and 
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rendered judgment for Farmers, holding that the vacancy 
clause “unambiguously suspended coverage” after sixty days 
of vacancy.”42 The court concluded that “Farmers was not 
required to establish that the vacancy contributed to cause 
the loss in order to rely upon the vacancy clause because 
(1) the anti-technicality statute did not apply, (2) [prior] 
decisions did not require such a showing, and (3) public 
policy did not require it.”43 Greene then appealed to the 
Texas Supreme Court. With Justice Johnson delivering the 
opinion for the majority, the Texas Supreme Court affirmed, 
holding that the vacancy clause could not be “breached” 
because it did not confer an obligation on Greene to occupy 
her home, but instead defined the scope of what the policy 
insured.44

IV. HISTORICAL APPLICATION OF THE MA-
TERIAL BREACH RULE

To understand Greene, it is necessary to understand the 
historical trajectory of the material breach rule. Prior to 
1973, Texas courts uniformly took insurance policies at face 
value, enforcing policy conditions as written without regard 
to circumstance, public policy, or the respective bargaining 
positions of the parties.45 

A. Members Mutual Insurance Co. v. Cutaia

In Members Mutual Insurance Co. v. Cutaia,46 for instance, 
the Texas Supreme Court held that a policy condition 
requiring the insured to forward suit papers “immediately” 
applied to preclude coverage for a judgment entered against 
the insured, who failed to notify the company of a lawsuit, 
notwithstanding the fact that Members had provided a 
defense to the insured all the way through trial.47 The court 
held: “[O]n balance, it is better policy for the contracts of 
insurance to be changed by the public body charged with 
their supervisions, the State Board of Insurance, or by the 
Legislature, rather than for this Court to insert a provision 
that violations of conditions precedent will be excused if no 
harm results from their violation.”48

B. Board Order 23080

In response to Cutaia, TDI issued Board Order 23080 in 
1973, approving the issuance of a mandatory amendatory 
endorsement filed by the Insurance Services Office, 
providing:

As respects bodily injury liability coverage and 
property damage liability coverage, unless the 
company is prejudiced by the insured’s failure to 
comply with the requirement, any provision of this 
policy requiring the insured to give notice of action, 
occurrence or loss, or requiring the insured to 
forward demands, notices, summons or other legal 
process, shall not bar liability under this policy.49

A similar amendatory endorsement was approved for use in 

connection with standard personal auto policies.50

C. Puckett v. U.S. Fire Insurance Co.

A little more than a decade later, in Puckett v. U.S. Fire 
Insurance Co.,51 the court, without even mentioning 
Cutaia, held that U.S. Fire could not rely upon a policy 
condition suspending coverage under an aviation policy 
“if the airworthiness certificate [was] not in full force and 
effect,” without first showing that the insured’s failure to 
have the aircraft inspected was “either the sole or one of 
several causes” of an airplane accident.52 Noting that the 
condition was subject to only one reasonable construction, 
the court was nevertheless persuaded that it would violate 
public policy to allow “an insurance company . . . to avoid 
liability by way of a breach that amounts to nothing more 
than a technicality.”53

D. Hernandez v. Gulf Group Lloyds 

It was in Hernandez v. Gulf Group Lloyds, however, that 
the court first applied the material breach rule to a policy 
exclusion prohibiting the insured from settling liability claim 
against a third-party tortfeasor without the insurer’s consent 
under a UM/UIM policy.54 In that case, the Hernandezes 
settled and released their wrongful death claims against 
McCullough, before notifying Gulf of their UM/UIM 
claim.55 Gulf stipulated that McCullough’s insurer, State 
Farm, had tendered full policy limits and that McCullough 
himself, who was nineteen years old at the time of the 
accident, had no discernable assets.56 Gulf nonetheless 
argued that the material breach rule did not apply.

The court disagreed, holding that absent a showing of 
prejudice, Gulf could not escape its obligations under 
policy.57 According to the court, there may be some 
instances where the insured’s settlement without the 
insurer’s consent prejudices the insurer, for instance when 
the settlement extinguishes “a valuable subrogation right.”58 
A determination of the materiality of the breach was 
dependent upon, “among other things, the extent to which 
the nonbreaching party will be deprived of the benefit that it 
could have reasonably anticipated from full performance.”59 
Because Gulf stipulated that it had not been prejudiced, 
the court held that Gulf could not enforce the settlement-
without-consent clause.60

E. PAJ, Inc. v. Hanover Insurance Co.

The court extended its ruling in Hernandez to the notice 
condition of a liability policy in PAJ, Inc. v. Hanover 
Insurance Co.61 There, the court held that the material breach 
rule applies to the “prompt notice” condition of a CGL 
policy.62 Although the case involved coverage for personal 
and advertising injury, the court based its decision in part 
on Board Order 23080, applicable on its face only to bodily 
injury and property damage liability claims.63 The court 
found the order persuasive because at the time it was issued, 
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the standard ISO CGL forms did not provide coverage for 
personal and advertising injury claims; such coverage was 
added when ISO made “sweeping changes” to standardized 
policy forms in 1986.64 The court also mentioned, in a 
footnote, that “[s]ince  . . . 2000, the ISO version of the 
mandatory Texas Department of Insurance endorsement 
has included a provision that requires a showing of prejudice 
for notice defects in personal and advertising injury cases to 
avoid liability under the policy,” although the court did not 
explain whether the form had been approved or mandated 
for use.65

The court also declined to distinguish Hernandez, which 
involved a policy exclusion (i.e., a covenant), rather than 
a condition, as was the case in both PAJ and Cutaia.66 
According to the court, “exclusions and conditions are . . . 
two sides of the same coin.”67 “Exclusions avoid coverage if 
the insured does something and conditions avoid coverage 
unless the insured does something.”68 It would, stated the 
court, yield “absurd consequence[s]” if “identical policy 
language creates a condition precedent as to one type of 
coverage . . . but a covenant as to the other.”69 “We have 
said unequivocally that ‘when a policy condition would 
impose an absurd or impossible result, the agreement 
will be interpreted as creating a covenant rather than a 
condition.”70 Otherwise, held the court, even “de minimis 
deviations” would result in a forfeiture imposing “draconian 
consequences” on the insured.71

Justice Willett’s dissenting opinion was the first sign of 
genuine discord amid the court with regard to the application 
of the material breach rule to insurance policy conditions.72 
Justice Willett, joined by Justices Hecht, Wainwright, and 
Johnson opined that the notice-of-suit language of an 
insurance policy was an unambiguous condition precedent 
that should be strictly enforced as written, “unless the 
policy’s literal text, a statute, or an agency directive demands 
it.”73 According to Justice Willett, Hernandez involved a 
covenant, “which operates only after the obligation for 
coverage is in place,” while Cutaia, like PAJ, involved a 
policy condition, the “performance of which is necessary to 
trigger any obligation for coverage.”74 Justice Willett argued 
the material-breach rule applied to the former to prevent 
forfeiture in the event of a technical breach, but not to the 
latter because coverage had not been implicated in the first 
instance.75

Discussing Board Order 23080, Justice Willett opined that 
under principles of stare decisis, the majority’s application 
of the order to a case involving a personal and advertising 
injury claim was improper, and that it was unclear from the 
record whether the TDI had “merely approved” the ISO 
endorsement for use in the State of Texas, or required that 
the endorsement be added to the policy.76 

F. Prodigy Communications Corp. v. AESIC

Justice Johnson led a similar dissent in Prodigy 
Communications Corp. v. Agricultural Excess & Surplus Ins. 
Co.,77 a case involving a claims-made policy that contained a 
notice condition that required the insured to provide notice 
“as soon as practicable,” but no later than ninety days after 
the expiration of the policy.78 Prodigy was insured under a 
policy with a three-year term that expired on May 31, 2000.79 
Prodigy was served with a lawsuit on June 20, 2002, but 
did not give notice to AESIC until June 6, 2003.80 Despite 
the fact that notice was provided within ninety days of the 
expiration of the policy, AESIC maintained that Prodigy 
had violated the notice condition and denied coverage on 
June 18, 2003.81

Following its earlier opinions in Hernandez and PAJ, the 
majority held that “an insured’s failure to timely notify its 
insurer of a claim or suit does not defeat coverage if the 
insurer was not prejudiced by the delay.”82 Like the policy 
at issue in Cutaia, but unlike the policy at issue in PAJ, 
the notice condition of Prodigy’s policy expressly required 
notice to be given “as soon as practicable” as a “condition 
precedent” to coverage.83 Distinguishing between the nature 
of occurrence-based and claims-made policies, the court held 
that enforcement of the end-of-term notice condition of a 
claims-made policy was not conditioned upon a showing of 
prejudice because it was directed “to the temporal boundaries 
of the policy’s basic coverage terms.”84 A secondary provision 
requiring that notice also be provided promptly or “as soon 
as practicable,” however, was conditioned upon a showing 
of prejudice because it did not affect the time period during 
which the insurer could be held liable.85

Justice Johnson, dissenting, argued that like Cutaia, 
prompt notice was required under Prodigy’s policy as 
a “condition precedent” to coverage.86 Justice Johnson 
further disagreed with the majority’s distinction between 
the prompt-notice condition and the end-of-term notice 
condition, arguing that “the policy language shows AESIC 
and Prodigy intended for the two notice provisions to have 
the same effect.”87 Harkening back to the Cutaia decision 
itself, Justice Johnson concluded that “[t]he better choice 
for courts . . . is if changes to insurance policy language 
are to be mandated that affect timing and the amount of 
insurers’ actual or incurred loss provisions, other parts of the 
insurance companies’ business, and policy clauses related to 
rate or premium calculations, the changes should be left to 
the Legislature and regulatory agencies.”88

G. Lennar Corp. v. Markel American Insurance Co.

Then, in Lennar Corp. v. Markel American Insurance Co.89 
the majority court held the material-breach rule applied to 
a policy condition (not an exclusion as in Hernandez) that 
prohibited the insured from “voluntarily mak[ing] any 
payment, assum[ing] any obligation or incur[ring] any 
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expense without [Markel’s] consent.”90 The case involved 
underlying EIFIS claims that Lennar had voluntarily agreed 
to remediate without first obtaining Markel’s consent.91 
This time, delivering a concurring as opposed to dissenting 
opinion, Justice Boyd held that prior precedent compels 
the court to “disregard the policy’s consent requirement” 
because Markel was not prejudiced by the settlements made 
by Markel.92 Justice Boyd asserted, however, that if the court 
were going to continue to impose a prejudice requirement as 
a predicate to enforcing policy conditions, the court should 
do so on public policy grounds rather than continue its 
“well-intended but ultimately inadequate efforts to justify 
[prior] holdings on the basis of contract principles.”93

V. THE MAJORITY OPINION IN GREENE

A. The Court’s Interpretation of Texas Insurance Code 
Section 862.054

Greene presented the court with its first opportunity to 
interpret the anti-technicality statute codified in Texas 
Insurance Code section 862.054.94 On appeal, Greene 
argued that the anti-technicality statute applied not because 
she breached or violated her insurance policy, but because 
the “Legislature’s use of ‘breach’ in the statute encompasses 
the situation where a policy condition is ‘triggered’,” for 
instance, as when Greene vacated the house.95 The court 
disagreed, holding that a “triggering event” was not a 
“breach” within the meaning of section 862.05496 

Applying principles of statutory construction, the court 
held that in interpreting section 862.054, its primary 
objective was to “give effect to the Legislature’s intent”.97 In 
so doing, the court held itself obligated to “rely on the plain 
meaning of the text as expressing legislative intent unless a 
different meaning is supplied by legislative definition or is 
apparent from the context, or the plain meaning leads to 
absurd results.98 According to the court, it was required to 
“presume the Legislature selected language in a statute with 
care and that every word or phrase was used with a purpose 
in mind.”99 

The court held that “a ‘breach’ of a contract occurs when a 
party fails to perform an act that it has contractually promised 
to perform.”100 “Similarly,” held the court, “a ‘violation’ is the 
contravention of a right or duty.″101 “A ‘triggering’ condition 
or event,” on the other hand, “is one that brings something 
else into effect.”102 The court held that Greene’s argument 
failed because, “the vacancy clause does not contain a 
promise by or obligation on behalf of Greene to occupy 
her house,” and thus, her vacancy “was neither a breach 
nor a violation of the clause.”103 Rather, held the court, “the 
vacancy clause is substantively an agreement between the 
insured and Farmers that Farmers will continue insuring the 
house for sixty days after it no longer is her residence, when 
it’s being used as her residence is the underlying premise of 
the policy’s dwelling coverage.”104 According to the court, 

redefining “breach” to include a “triggering event” such as 
vacancy, has “no basis in the common meaning of the word 
‘breach’ in a statutory definition, or in the context of section 
862.054.”105

The court similarly rejected Greene’s argument that 
the failure to include a “triggering event” in what could 
conceivably deemed a “breach” within the meaning of section 
862.054 would “[yield] absurd results because that [would] 
allow insureds who breach policy provisions to recover their 
losses” while denying her the same right.106 Noting that 
while the argument had some appeal, Greene’s policy was 
“a standard form prescribed by the TDI.”107 According to 
the court, “the Legislature has charged TDI with regulating 
the business of insurance, a task that expressly requires it 
to approve forms used by insurance companies in writing 
residential property insurance.”108 The TDI, as noted by the 
court, “also approved a form endorsement that homeowners 
can purchase to provide coverage during extended 
vacancies.”109 Thus, presumably, because Greene could have 
purchased coverage under a separate state-approved form, 
section 862.054 the term “breach” did not include Greene’s 
vacancy of her property.

Instead, held the court, under Section I.A.–Property 
Coverage (Dwelling), Greene’s policy provided coverage 
for “[t]he dwelling on the residence premises shown on the 
declarations page, defining the term “residence premises” to 
mean “the dwelling and structures attached to the dwelling 
‘where an insured resides or intends to reside within 60 
days after the effective date of this policy.’”110 Reading the 
vacancy clause with Section I.A., the court held that:

the vacancy clause is “an agreement about what 
happens given a particular instance in which the 
insured no longer ‘resides’ in the insured dwelling 
because it is vacant: it is an agreement that when the 
insured vacates the dwelling and no longer resides 
there—thus removing the premise underlying the 
HO-A policy that the dwelling is the insured’s 
residence—then full coverage remains in place for 
sixty days beyond the vacancy date, after which there 
is no coverage for the dwelling but the remainder of 
the insurance remains in force.”111 

Thus, held the court, because the vacancy clause carves out 
a particular type of loss, it is not an exclusion, but rather 
addresses the scope of coverage in much the same way 
“established by specified dates on which coverage begins and 
ends.”112

B. Prejudice and the Material-Breach Rule

Citing Hernandez, Greene then argued that Farmers could 
not rely on the vacancy clause because Farmers had failed to 
demonstrate that the vacancy was material to her claim.113 
In other words, according to Greene, her vacancy did not 
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contribute in any way to the loss, and thus, Farmers could 
not show that it was prejudiced by her failure to occupy 
the property. Rejecting this argument, as well, the court 
noted that while it had applied the prejudice requirement 
in the past to other cases, those decisions were “rooted . . . 
in contract law, focusing on the principle that one party is 
excused from performing under a contract only if the other 
party commits a material breach.”114

The court rejected Greene’s argument, holding that the 
materiality of the insured’s breach is determined by, among 
other things, “the extent to which the breach deprived the 
insurer of the benefit that it reasonably could have anticipated 
from full performance by the insured.”115 However, as noted 
by the court, determining the extent to which Farmers was 
deprived of the benefit it would have received had Greene 
performed necessarily depended upon “analyzing her failure 
to perform.”116 The vacancy clause, according to the court, 
did not confer an obligation on Greene to occupy the 
property, but instead “specified the risk Farmers accepted 
and Greene purchased: the dwelling would be covered until 
sixty days after she vacated it unless she paid additional 
premiums for an endorsement.”117 Having established that 
Greene did not breach her obligations under the policy 
by moving out of her home, materiality was thus, not an 
issue.118

C. Public Policy

Lastly, citing Puckett, Greene argued that the public policy 
underpinning the anti-technicality statute prevented 
Farmers from relying upon the vacancy clause as a means 
of avoiding its duty to indemnify her loss.119 The court 
distinguished Puckett, holding that the vacancy clause was 
not a “technicality,” but was a material term of the policy.120 
According to the court, its conclusion was “reinforced by 
the fact that . . . a TDI-approved endorsement providing 
dwelling coverage during an extended vacancy is available 
for an additional premium.”121 The TDI, held the court, 
was tasked “with prescribing and approving forms to be 
used by insurance companies in writing residential property 
insurance—which TDI did for the HO-A form Farmers 
used in writing Greene’s policy.”122 In the court’s view, the 
TDI’s approval of the HO-A form and endorsement TDP-
011 “reflects a specific public policy choice balancing the 
interests of insureds and insurers.”123

VI. THE CONCURRING OPINION

Quoting from Oliver Wendell Holmes, Jr.’s The Common 
Law, Justices Boyd’s and Willett’s opening remark says it 
all: “‘[T]he tendency of the law must always be to narrow 
the field of uncertainty.’ Today, unfortunately, uncertainty 
prevails.”124 Ironically, Holmes is universally considered 
to be the forefather of Legal Realism, later developed by 
Llewellyn and other noted scholars.125

Although both Justice Boyd and Justice Willett have both 
previously expressed the view that the issue of whether 
policy conditions should be strictly enforced or subject to a 
prejudice requirement is best left to the Legislature and the 
TDI, the frustration expressed in the concurring opinion in 
Greene is palpable. According to Justices Boyd and Willett, 
the court’s “reasoning is sound and result is right,” but the 
decision is inconsistent with prior holdings because those 
cases “also involved provisions that defined the scope of 
coverage” as opposed to a “breachable obligation.”126 “By 
failing to follow those cases, disapprove of them, overrule 
them, or adequately distinguish them, the Court leaves 
consumers, insurers, [TDI], and Texas courts with no logical 
basis for predicting when this Court will impose a prejudice 
requirement and when it will not.”127

Going into great detail about the history of the TDI, Justice 
Boyd and Willett assert that deference should be given to 
the Legislature, who, in 1874, created the Department 
of Insurance, Statistics and History, a predecessor to the 
TDI.128 As noted in the concurrence:

In 1891, the Legislature enacted a statute that 
invalidated any policy provision “requiring notice 
to be given of any claim for damages as a condition 
precedent to the right to sue thereon,” unless the 
provision was “reasonable” and allowed at least ninety 
days for notice. In 1903, the Legislature enacted two 
“anti-technicality” statutes that imposed a prejudice 
requirement on policy provisions that voided the 
policy if the insured made a false statement in the 
insurance contract or application or if the insured 
made a false statement in a proof of loss or proof of 
death. In 1913, the Legislature enacted two more 
anti-technicality statutes. The first invalidated any 
provision purporting to render the policy void if 
the covered property was encumbered by a lien 
at the time of contracting or became encumbered 
during the policy term. The second, which is the 
predecessor to the statute on which Greene relies 
in this case, provided that a “breach or violation” of 
a fire insurance policy covering personal property 
could not render the policy void or constitute a 
defense to coverage “unless such breach or violation 
contributed to bringing about the destruction of 
the property.”129

According to Justice Boyd and Willett, “by the time [the 
Court] decided Cutaia in 1972, the Legislature had shifted 
much of the authority to monitor and regulate the business 
of insurance to TDI.”130 Since then, the “TDI’s oversight of 
insurance policy forms has continued to expand,” such that 
“the vast majority of Texas insurance policies are composed 
of forms that TDI has drafted or approved.”131 Admitted 
carriers are, in fact, prohibited from issuing policies on 
forms that are not approved by the TDI.132 
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Justice Boyd and Justice Willett thus agreed with the majority 
that a prejudice requirement should not be imposed in a 
TDI-approved policy form, but did not agree that the facts 
in Greene were materially different from the court’s prior 
decisions.133

In those cases, we held that insurers could not deny 
coverage based on policy provisions that defined 
the scope of coverage in terms of certain conduct by 
the insured (specifically, in those cases, the insured’s 
untimely notice of a claim or settlement of a claim 
without the insurer’s consent) unless the insurer 
showed that the conduct prejudiced its interests. 
Here, we hold that the insurer can deny coverage 
based on a policy provision that defines the scope of 
coverage in terms of certain conduct by the insured 
(specifically, the insured’s vacating the home for 
more than sixty days) regardless of whether the 
conduct prejudiced the insurer’s interests. As I 
and others before me have observed, the Court 
incorrectly based its holdings in Hernandez, PAJ, 
Prodigy, and Lennar on a faulty application of the 
material-breach rule. Today, the entire Court agrees 
that the material-breach rule does not apply, but 
it cannot meaningfully distinguish this case from 
those.134

The inconsistency, according to Justice Boyd, created the 
very uncertainty in the law that the court was designed to 
eliminate. 

VII. DUELING CANONS OR A DUELING COURT?

So, is either the majority or concurring opinion correct? 
According to Llewellyn, they both are. As to the correct 
possible outcomes, “the answers are two, or three, or ten.”135 
Likewise, it would have been equally correct for the court 
to have simply applied the material breach rule, as it has 
in the past, or followed Puckett, using equally well-stated 
principles. 

A. THE ROLE OF THE TDI

For instance, both the majority and concurring opinions 
placed significant emphasis on the fact that the HOA form 
at issue in Greene was a TDI-approved form. The majority 
opinion, citing Fiess v. State Farm Lloyds Insurance Co.,136 
held that when considering a TDI-approved form, “the 
intent of the parties is not what counts because they did 
not write the contract.”137 The concurring opinion simply 
emphasized that the Legislature and legislative agencies were 
better suited to determine whether a prejudice requirement 
should be imposed in standard form policies or not.138 
Neither opinion, however, addresses how the TDI’s approval 
of a policy form is relevant to an interpretation of policy 
language.

In the context of policy interpretation, the “intent” of the 
parties is entirely relevant when the policy is ambiguous, 
thus invoking the rule of contra proferentem. In Fiess, the 
court refused to consider an amicus brief filed by the TDI 
as to how the ensuing loss provision of a mold exclusion 
contained in a standard HOA should be interpreted, 
holding:

It is true that courts give some deference to an agency 
regulation containing a reasonable interpretation 
of an ambiguous statute. But there are several 
qualifiers in that statement. First, it applies to formal 
opinions adopted after formal proceedings, not 
isolated comments during a hearing or opinions in 
documents like the Department’s amicus brief here. 
Second, the language at issue must be ambiguous; 
an agency’s opinion cannot change plain language. 
Third, the agency’s construction must be reasonable; 
alternative unreasonable constructions do not make 
a policy ambiguous. An agency’s opinion can help 
construe an existing ambiguity, but it cannot 
create one; that the Department agrees with the 
Fiess’s construction does not make this policy 
ambiguous.139

If the TDI’s interpretation of a standardized policy form is 
irrelevant, why does it matter if the TDI has approved or 
even mandated the form for use? The answer may be that 
the court views the task of interpreting policy language 
differently from imposing an equitable rule into a contract 
where there is some form of regulatory oversight.140 But 
the material breach rule has been applied to other types 
of contracts. And the court routinely enforces equitable 
remedies in cases involving written agreements.

Further, standard policy forms are often drafted for use 
in multiple states. The forms are then typically modified 
by endorsement to meet state requirements. The policy 
in Greene contained boilerplate policy conditions that 
are present in both commercial and personal lines policy 
forms. The policy at issue in Greene was approved well after 
Puckett, and Hernandez. Perhaps the TDI approved the 
current forms with Puckett and Hernandez in mind. As of 
the writing of this article, all but one state applies the notice-
prejudice rule to insurance policy notice conditions.141 
The rule might be taken for granted to some degree by 
legislators, who may believe prejudice to the insured is 
always necessary when denying coverage due to a breach by 
the insured, as the current anti-technicality statutes could 
simply be amended to fill in specific gaps. Regardless, it 
would seem, in the words of Justice O’Neill, to impose 
draconian consequences on policyholders for a de minimis 
breach, if the court was to reverse itself after so many years 
simply because the Legislature or the TDI has not addressed 
the issue by statute.142
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B. WHEN IS A BREACH NOT A BREACH?

The majority in Greene held that the material-breach rule 
did not apply because the vacancy clause did not confer an 
obligation on the insured to occupy the property—a point 
with which Justices Boyd and Willett disagreed. The court 
held that under the plain language of the policy, the vacancy 
clause is a term of coverage that defines the “scope” of what 
the policy insures, in the same way of policy inception and 
expiration dates, merely suspending coverage after 60 days 
of vacancy. As the concurring opinion points out, however, 
the condition at issue in Puckett also “suspended” coverage 
if an airplane did not have a current airworthiness certificate 
like the policy in Greene.143 Nevertheless, Puckett applied the 
material breach rule on public policy grounds.

Likewise, as the concurring opinion points out, the court 
in PAJ held that the material breach rule applies equally to 
covenants and conditions, which are “in effect two sides of 
the same coin.”144 “Exclusions avoid coverage if the insured 
does something, and conditions avoid coverage unless the 
insured does something.”145 When discussing section 
864.052 the Greene court applied the maxim: “we rely on 
the plain meaning of the text as expressing legislative intent 
unless a different meaning is supplied by legislative definition 
or is apparent from the context, or the plain meaning leads 
to absurd results.”146 

Greene argued that it would yield absurd results for the court 
not to include a “triggering event” (i.e., Greene’s vacancy of 
the property) within the definition of “breach” within the 
meaning of section 864.052. However, the court disagreed, 
holding:

“Breach” of a contract occurs when a party fails to 
perform an act that it has contractually promised 
to perform. See BLACK’S LAW DICTIONARY 
225 (10th ed. 2014) (defining “breach of contract” 
as a “[v]iolation of a contractual obligation by 
failing to perform one’s own promise”); see also U.S. 
v. Winstar Corp., 518 U.S. 839, 909-10 (1996) 
(finding a party unable to perform its promise liable 
for breach); Orix Cap. Mkts., L.L.C. v. Wash. Mut. 
Bank, 260 S.W.3d 620, 623 (Tex. App.—Dallas 
2008, no pet.); RESTATEMENT (SECOND) 
OF CONTRACTS § 235(2) (1981). Similarly, 
a “violation” is “the contravention of a right or 
duty.” BLACK’S LAW DICTIONARY 1800 
(10th ed. 2014). A “triggering” condition or event 
is one that brings something else into effect. See 
id. at 356 (defining “triggering condition” as “[a] 
circumstance that must exist before a legal doctrine 
applies”).147

But, under well-established canons of statutory 
interpretation, there are at least three other ways that the court 
could have reached a different result. First, the court could 

have agreed with Greene’s point. It seems absurd to allow a 
person who has breached an agreement to benefit from the 
bargain while allowing the insurer to escape liability when 
the insured fails to comply with a policy term that is not 
material to the loss. It is a good point. Farmers was, after all, 
collecting a premium during the vacancy. A determination 
that Farmers’ interpretation of the policy would potentially 
yield absurd results would have allowed the court to consider 
other factors such as legislative history.148 While, the court 
did consider the fact that Greene could have purchased an 
endorsement providing coverage during the vacancy period, 
the court did not cite to any rule or prior precedent where 
the fact that coverage can be purchased under a separate 
policy or by way of endorsement governs the interpretation 
of the policy language.149

Second, section 864.052 does not define the term “breach” 
or “violation.”150 The court applied sound (and correct) 
rules of statutory interpretation by giving the words their 
plain and ordinary meaning. However, in considering the 
meaning of terms used in the Insurance Code, the court 
has applied the following maxim in several prior decisions: 
As we have previously observed, the “Insurance Code is 
somewhat different from Texas’ other statutory codifications 
in that it is not a formal, unified Code containing uniform 
definitions.”151 To be fair, those cases are distinct from 
Greene, and admittedly more complicated. Nevertheless, the 
court could have correctly relied upon its prior holdings to 
support the conclusion that the term “breach” or “violation” 
included a “triggering condition.”

Finally, in PAJ, when discussing the difference between 
policy conditions and policy exclusions, the court applied 
accepted rules of contract interpretation, holding:

The dissent’s construction would have the absurd 
consequence that identical policy language creates 
a condition precedent as to one type of coverage 
(advertising injury) but a covenant as to the 
other (bodily injury and property damage). We 
have unequivocally said that “when a condition 
would impose an absurd or impossible result, the 
agreement will be interpreted as creating a covenant 
rather than a condition.”152

The PAJ court further stated, “Conditions are not favored in 
the law; thus, when another reasonable reading that would 
avoid a forfeiture is available, we must construe contract 
language as a covenant rather than a condition.”153 In Greene, 
even if the court believed that a breach did not include a 
“triggering condition” for purposes of section 864.052, it is 
arguable that the vacancy clause creates a covenant requiring 
the insured to occupy the property because the consequence 
is forfeiture when the vacancy is not material to the loss. This 
would have provided sufficient justification for the court to 
apply the material breach rule in Greene. 
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VIII. CONCLUSION

Love it or hate it, the Greene decision is what it is. Under 
Llewellyn’s paradigm, the rules that the court elected to 
apply “represent not ‘evasion’ but sound use, application 
and development of precedent.”154 Both the majority and 
concurring opinions indicate, however, that the court 
believes the issue should be addressed by the Legislature 
and the TDI, and to this we should take heed. There is at 
least a faction of the court who would, if given the chance, 
completely eliminate the material-breach rule as it applies 
to TDI-approved insurance policies. Whether one agrees 
with the court or not, it would seem wise for attorneys 
representing policyholders to proactively advocate for the 
enactment of legislation. Past judicial behavior may not be 
reliable predictor of the future according to Llewelyn, but 
the message sent in the dissenting opinion in PAJ, and the 
concurring opinion in Greene, is nevertheless clear.155
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Texas Supreme Court

Additional-Insured Endorsements Sufficiently 
Incorporate Underlying Contractual Limitations on 
Coverage If Policy Says, “Where Required by Written 
Contract.” 

In re Deepwater Horizon, No. 13-0670, 2015 Tex. LEXIS 
141 (Tex. Feb. 13, 2015).

In a closely watched case, the Texas Supreme Court held, on 
certified questions from the Fifth Circuit, that BP was not 
entitled to coverage as an additional insured under excess 
policies issued to Transocean Offshore Deepwater Drilling.

1 At issue is whether the scope of insurance coverage for an 
additional insured may be restricted by limitations placed 
on such coverage in the underlying “Drilling Contract” 
between the named insured, here Transocean, and the 
additional insured. The Fifth Circuit had decided that any 
limitations on coverage must be determined by the terms 
of the insurance policies alone, and, consequently, BP was 
entitled to coverage because the policy did not incorporate 
coverage limitations in the contract. That court then 
reconsidered, withdrew its previous opinion, and certified 
the following question to the Texas Supreme Court:

Whether Evanston Insurance Co. v. ATOFINA 
Petrochemicals, Inc., 256 S.W.3d 660 (Tex. 2008), 
compels a finding that BP is covered for the 
damages at issue, because the language of the 
umbrella policies alone determines the extent 
of BP’s coverage as an additional insured if, and 
so long as, the additional insured and indemnity 
provisions of the Drilling Contract are “separate 
and independent”?2

Reading the Evanston case somewhat differently from the 
Fifth Circuit, the Texas Supreme Court agreed that the 

language of the insurance policy alone determines the extent 
of additional-insured coverage, but decided that, under 
the terms of the excess policies at issue, Transocean and its 
insurers were entitled to enforce limitations on insurance 
coverage incorporated into those policies from the Drilling 
Contract because “BP’s status as an additional insured is 
inextricably intertwined with limitations on the extent of 
coverage to be afforded under the Transocean policies.”3

At issue, of course, is insurance coverage for the enormous 
liabilities that BP and Transocean faced following the tragic 
April 2010 explosion and pollution release in the Gulf of 
Mexico. All parties agree that BP qualifies as an additional 
insured under Transocean’s liability policies because the 
parties’ Drilling Contract required Transocean to procure 
liability insurance naming BP as an additional insured “for 
liabilities assumed by [Transocean] under the terms of this 
Contract.” Responsibility for pollution-related claims and 
liabilities was allocated in the Drilling Contract in two 
indemnification agreements: one assigned responsibility 
to Transocean for pollution liabilities “originating on or 
above the surface of land or water;” and the other held 
BP responsible for pollution liabilities not assumed by 
Transocean. Thus, the Drilling Contract, by allocating 
responsibility for the subsea pollution to BP, excused 
Transocean from any obligation to procure insurance 
covering BP for that liability.4

All of the applicable policies contained materially identical 
additional-insured provisions. The definition of “Insured” 
included anyone to whom Transocean is “obliged by any oral 
or written Insured Contract . . . to provide insurance such as 
is afforded by this Policy.”5 “Insured Contract” means: 

any written or oral contract or agreement entered 
into by the “Insured” . . . and pertaining to 
business under which the “Insured” assumes the 
tort liability of another party to pay for “Bodily 
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Injury”, “Property Damage”, . . . to a “Third Party” 
or organization.6

Thus, none of the parties dispute that Transocean was 
“obliged” by the Drilling Contract to procure the liability 
insurance for BP or that BP’s coverage is automatic “where 
required by written contract.”7 

However, the insurers argue that the limitation in the 
Drilling Contract (that Transocean has no obligation 
to procure insurance for BP’s subsea pollution liability) 
was sufficiently incorporated into the policies to bar such 
coverage.8 BP, on the contrary, argues that under Evanston 
and other similar cases, in the absence of explicit mention 
in the policies of the limitation in the underlying contract 
or other language explicitly incorporating the coverage 
restriction, BP is entitled to full coverage under the policies.9 
The Texas Supreme Court agreed with the insurers stating 
that, “while our inquiry must begin with the language in an 
insurance policy, it does not necessarily end there.”10

The court distinguished Evanston by noting that the policy 
at issue contained no mention of the underlying contract 
beyond stating that coverage is extended to “[a] person or 
organization for whom [the insured] has agreed to provide 
insurance as is afforded in this policy,” and the only 
restriction was that coverage extended only “with respect to 
operations performed by [the named insured] or facilities 
owned or used by [the named insured].”11 By contrast, in 
this case, “the Transocean policies require reference to the 
underlying Drilling contract to determine BP’s status as an 
additional insured.”12 

However, the court found the “required reference” to 
the contract in two terms used in the policies: (1) that 
Transocean is “obliged” by the Drilling Contract to obtain 
insurance; and (2) that the additional insureds are included 
“where required by written contract.”13 Based on these 
two provisions, the court held that the policies sufficiently 
incorporated the Drilling Contract’s restriction on coverage, 
and BP had no right to policy proceeds.

Despite the attention paid to this case, and it surely must 
be considered a close call, the effect on similar additional-
insured disputes may not be profound because many, if 
not most, additional-insured endorsements in use today 
contain even more explicit incorporation language than 
used in this case. As we stated in discussing the 2013 Fifth 
Circuit opinion, insurers can remove all doubt by inserting 
in their policies, “The scope of coverage provided under this 
endorsement shall be no broader than is required in your 
written or oral contract.”

Texas High Court Clarifies the Scope of Ruttiger: All 
Actions Related to Claims-Handling Fall Within Exclusive 
Jurisdiction of Division of Workers’ Compensation.

In re Crawford & Co., No. 14-0256, 2015 Tex. LEXIS 160 

(Tex. Feb. 27, 2015) (per curiam).

In the 2012 Ruttiger case, the Texas Supreme Court 
abolished a number of actions for alleged wrongs arising 
from the investigation, handling, and settling of disputes 
over workers’ compensation benefits, including breach of the 
common law duty of good faith and fair dealing, violations 
under sections 541.060 and 542.003 of the Texas Insurance 
Code, and other remedies.14 The high court’s reason was 
that improvements and safeguards in the administration 
of workers’ compensation claims implemented by the 
Legislature in the years after 1988, when the court 
recognized the tort of bad faith in Aranda, rendered these 
causes of action unnecessary.15 The Ruttiger court, however, 
stated that not all common law and statutory remedies in 
the workers’ compensation context were barred.16 Now, 
this appeal of denial of mandamus relief examines whether 
certain actions, including malicious prosecution against a 
claims administrator, might survive Ruttiger’s proscriptions.

Glenn Johnson incurred severe and crippling work-related 
injuries in 1998, for which all parties to this action agree 
he is entitled to lifetime workers’ compensation benefits. In 
2008, Mr. Johnson sought an administrative benefit review 
and later filed a separate lawsuit alleging that over a ten-year 
period, Crawford and other claim-service administrators 
(collectively, “Crawford”) had engaged in “a battle plan to 
delay, discourage and deny” benefits that the Johnsons were 
entitled to receive, had agreed then failed to pay benefits, 
and had even falsely accused the Johnsons of insurance fraud 
(leading to their arrest and a prosecution that terminated 
in the Johnson’s favor). The Johnsons alleged torts for 
negligence, gross negligence, fraudulent and negligent 
misrepresentation, malicious prosecution, intentional 
infliction of emotional distress, as well as other actions 
in contract and under statutory law.17 Crawford sought 
dismissal of all claims under Ruttiger, only some of which 
the trial court dismissed. Crawford then filed a petition for 
mandamus, which the court of appeals denied. 

The Texas Supreme Court reviewed the Johnsons’ 
complaints and determined that, for the reasons set forth in 
Ruttiger, Crawford was entitled to mandamus relief as to all 
claims and actions, including malicious prosecution.18 The 
high court reviewed the remedial powers and procedures 
granted by the Legislature to the Division of Workers’ 
Compensation under the Workers’ Compensation Act.19 
The Division is empowered and instructed to monitor 
insurance carriers, employers, and others for compliance 
with the Act and commissioner rules and regulations, 
impose sanctions on those failing to comply (including 
cease-and-desist orders and administrative penalties up to 
$25,000 per day per occurrence), and the Act was revised 
in 1989 to provide “supervised, time-compressed processes 
for carriers to handle claims and for dispute resolution,” and 
“multiple, sometimes redundant but sometimes additive, 
penalties and sanction provisions for enforcing compliance 
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with its requirements.”20

In light of this comprehensive system, the Texas Supreme 
Court found that all of the Johnsons’ actions should 
have been dismissed, and mandamus relief was merited. 
Regarding claims of misrepresentations of policy terms, 
the court held that the disputed terms concerned the 
claims-handling process and so were within the Division’s 
purview.21 Likewise, claims for negligence, gross negligence, 
breach of contract, quantum meruit, and other similar 
claims, are related to the Johnsons’ claims for delay or denial 
of benefits and should be left to the administrative process. 
Even malicious prosecution, which the lower appellate court 
had doubted was related to the administrative scheme, the 
high court determined should be dismissed. The Johnsons 
alleged that Crawford falsely reported to a district attorney 
that the Johnsons had committed insurance fraud by 
requesting mileage reimbursements for travel that had not 
occurred.22 These reimbursements, observed the court, 
were part of the medical benefits under the Act and so were 
within the Division’s exclusive jurisdiction over the entire 
claim process. 

Ruttiger and Crawford arguably have shut the door on 
further lawsuits seeking to redress workers’ grievances 
over the handling of workers’ compensation claims. Given 
the standard language in the workers’ benefits portion of 
almost all workers’ compensation policies, we are not likely 
to see disputes over misrepresentations of policy terms 
in the underwriting process. Future changes to workers’ 
compensation claims-handling must fall to the Legislature 
or the Texas Department of Insurance.

Fifth Circuit

Model Home Display May Constitute an “Advertisement” 
Triggering Coverage for Advertising Injury Caused by 
Judgment for Copyright Infringement. 

Mid-Continent Cas. Co. v. Kipp Flores Architects, L.L.C., 
Nos. 14-50649, 14-50673, 2015 U.S. App. LEXIS 2890 
(5th Cir. Feb. 26, 2015) (per curiam).

This decision arguably expands the scope of coverage under 
a very common provision in most general liability policies 
for injury “arising out of . . . infringing upon another’s 
copyright . . . in [the named insured’s] advertisement,” one 
of the so-called “advertising injury” offenses. The primary 
holding, causing some raised eyebrows in the insurance 
bar, is that the insured’s product might itself constitute an 
“advertisement.” However, the unusual facts of this case 
might restrict its application in future cases.

Kipp Flores Architects (“KFA”) created eleven different 
house designs that it sold to the insured, Hallmark Design 
Homes L.P., subject to a license allowing Hallmark to build 
just one copy of each design for a model home. To then 
build houses for homebuyers, Hallmark had to pay extra 

reuse fees to KFA. Hallmark in fact built several hundred 
houses from all of the designs, and KFA sued for copyright 
infringement. Hallmark filed for bankruptcy, but KFA 
was permitted to pursue its claim to the extent of coverage 
under Hallmark’s CGL policy. Mid-Continent defended the 
infringement claim, subject to its reservation that the suit 
did not, and could not, allege an advertising injury. KFA 
prevailed at trial, obtaining a verdict for over $3 million, and 
the insured filed a coverage action against Mid-Continent. 
The district court granted summary judgment in favor of 
KFA, and Mid-Continent appealed.23

The insurer asserted several defenses, most prominently, that 
the evidence at trial failed to establish that the copyright 
infringement, the only basis for the verdict, occurred in 
Hallmark’s “advertisement,” defined in the policy as:

a notice that is broadcast or published to the 
general public or specific market segments about 
your goods, products or services for the purpose of 
attracting customers or supporters.24

First, argued Mid-Continent, the jury made no finding that 
an “advertising injury” occurred, but more important, the 
only evidence of any advertising was the houses themselves, 
and a house cannot constitute a “notice” or be “broadcast” 
or “published.” Finally, the insurer argued that KFA offered 
no evidence to establish a causal connection between the 
purchasing homebuyers and any advertising, including the 
houses. The reviewing panel was unpersuaded.

First, held the court, the underlying verdict and judgment 
did not need to “identically mirror” the policy language 
or use the term “advertising injury, and, contrary to the 
insurer’s assertion, the court’s review of the evidence is not 
restricted to the judgment itself or even the “facts proven” 
at trial. The court reasoned that often coverage facts are not 
determined in the underlying trial and must be determined 
from evidence found anywhere within the underlying 
record.25 Here, the evidence revealed that not only were the 
houses themselves used to attract customers, but also website 
and print materials. Moreover, a Hallmark representative 
testified that yard signs were posted with pictures of the 
model homes, and that homebuyers never purchase a home 
“sight unseen,” without viewing a model.26

Based on this evidence, the reviewing panel held that there 
was sufficient evidence that the infringement occurred 
in advertisements, including the homes themselves. 
Considering the key terms, “notice,” broadcast,” and 
“publish,” the court held that Texas courts had construed 
the term “advertisement” “expansively” and that Hallmark’s 
primary means of advertising was through its model homes 
and yard signs on the property. Thus, the homes qualified as 
“advertisements.” 27 

Mid-Continent then argued that, to prove a necessary causal 
connection between the advertisement and the infringement, 
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KFA should have, but failed, to call at trial a buyer to testify 
that her purchase was because of seeing the advertisement. 
The Fifth Circuit panel held that the policy does not require 
such testimony.28 Mid-Continent also urged that the 
infringement established at trial was actually the result of 
two different types of infringement: (1) the use of the homes 
as advertisements, and (2) the construction and sale of more 
than eleven houses. The insurer argued that because only the 
first of these could constitute a covered advertising injury, 
KFA should be denied recovery for failure prove what, if 
any, of the damages was the result of advertising injury. The 
panel rejected this argument because neither the copyright 
infringement statute nor the policy made such a distinction. 
“Because infringement in an advertisement would give 
precisely the same damages as infringement by construction 
and sale, the two causes are separate and independent, and 
full recovery therefore is covered as an advertising injury.”29

This decision does, arguably, break new ground. A few cases 
from other jurisdictions have held that a product, in this 
case a house, can be the basis of advertising-injury coverage, 
but these older cases use the term “advertising activity,” not 
“advertisement.” Still, the holding here probably will not 
significantly expand the scope of advertising injury beyond 
the facts of this case in the construction industry.

Denial of Disability Benefits Are Reviewed Under 
Deferential ERISA Standard.

Killen v. Reliance Standard Life Ins. Co., 776 F.3d 303 (5th 
Cir. 2015).

This decision presents, arguably, a textbook example of the 
rather forgiving standard under which a denial of benefits 
by an administrator/payor of an employee disability plan 
governed by the Employee Retirement Income Security 
Act of 1974 (“ERISA”) is reviewed. The standard is one of 
“abuse of discretion,” stated as follows:

A plan administrator abuses its discretion where the 
decision is not based on evidence, even if disputable, 
that clearly supports the basis for its denial. . . . 
Holland, 576 F.3d at 246. If the plan fiduciary’s 
decision is supported by substantial evidence and is 
not arbitrary and capricious, it must prevail.30 

“[M]ost disputed claims for disability insurance benefits are 
awash in a sea of medical evidence, often of contradictory 
nature,” and this one is no different.31 Judy Killen, working 
as an ultrasound technician, injured her shoulder and 
experienced severe pain. She saw two doctors on her own, 
her primary physician, Dr. Crow, and Dr. Crawford, an 
orthopedic surgeon referred by Dr. Crow, who diagnosed 
a rotator cuff tear in her right shoulder. Killen received 
benefits under her employee benefit plan (“Plan”) for two 
years, after which she could continue benefits only if she was 
“totally disabled,” meaning:

[S]he is incapable of performing the material duties 
of any occupation for which she is qualified by way 
of education, training, or experience. . . . [And] 
“due to an Injury or Sickness . . . she is capable of 
only performing the material duties on a part-time 
basis or part of the material duties on a Full-time 
basis.”32

Despite the initial diagnosis of severe, shooting pain in 
2010, Dr. Crawford reported in January 2011 that Killen’s 
“function is good, even though she has some discomfort.”

In May 2011, the Plan administrator, Reliance Standard, 
evaluated her medical reports, performed a residual 
employability analysis, and listed five “appropriate” 
sedentary occupations. Consequently, Reliance decided to 
discontinue benefits, based on its determination that, “while 
Killen could no longer work as an ultrasound technician, 
she appear[ed] capable of sedentary work activity.”33 Killen 
appealed the denial and, over the course of the next year or 
so, sent to Reliance letters from her physicians stating her 
level of function as, “she still can get by with activities of 
daily living and can get her hand to her mouth and fix the 
back of her hair to some extent,” and that she was “incapable 
of holding down a job” due to her medical issues. Reliance 
arranged an in-person evaluation and independent review 
conducted by its physical medicine and rehabilitation 
specialist, who, while crediting the existence of shoulder 
pain and acknowledging Dr. Crawford’s diagnosis, reported 
that Killen could perform sedentary work. Reliance then 
conducted a second employability analysis and determined 
that Killen could perform sedentary work in three alternative 
occupations. Reliance again denied continued benefits and 
closed the file. Killen then sent a letter from Dr. Crow 
repeating that she was incapable of holding down a job. 
Reliance replied that the matter was closed, and Killen filed 
suit.34 

Killen argued that Reliance: (1) lacked substantial evidence 
supporting its denial; (2) failed to give Killen a full and 
fair review of her claim; (3); issued a decision tainted by 
a conflict of interest because it both administers and pays 
benefits; and (4) inappropriately refused to allow Killen 
to introduce the letter from Dr. Crow after it made a final 
decision to terminate her benefits.35 The district court 
ruled that Reliance had not abused its discretion under the 
ERISA standard, and this appeal followed The Fifth Circuit 
panel observed that “substantial evidence” supporting the 
denial must be based on “more than scintilla, less than a 
preponderance,” which is a low hurdle.36 On this record, 
the court stated, Reliance’s vocational expert and examining 
physician provided separate reports identifying between 
three and five sedentary jobs Killen could perform and 
Killen’s own physicians equivocated on the extent of her 
disability. This is a far cry, said the court, from the “complete 
absence in the record of any concrete evidence” found in 
cases reversing the denial of benefits.37 
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The court also rejected Killen’s argument that she was denied 
a full and fair review because Reliance’s strongest evidence 
was provided late in the appeal process without giving her 
a meaningful opportunity to respond. Her evidence was 
reviewed, held the court, and ERISA does not guarantee 
claimants an opportunity to rebut an independent medical 
examination report generated during the appeal.38 Moreover, 
Killen’s proffered evidence was no more than a verbatim 
repeat of Dr. Crawford’s opinion that she could not hold 
down a job. Therefore, the court found no evidence that 
Reliance was playing a “bait-and-switch” tactic late in the 
appeal.

Finally, the court rejected Killen’s assertion that the 
denial review was procedurally unreasonable because the 
Plan administrator had a conflict of interest, being both 
administrator and payor of benefits. The United States 
Supreme Court has recognized this conflict of interest but 
imposed no specific standard for evaluating the conflict.39 
In view of the factors already discussed, the court found no 
procedural unfairness.

We might note at this point the different legal procedures 
available for review of workers’ compensation benefits and 
ERISA disability benefits, illustrated by this case and by 
Crawford, discussed above. In many ways, the state and 
federal systems and procedures are different, but both 
deal with more or less similar benefit reviews of workplace 
injuries and disease, one judicially and one administratively. 
The two systems, however, may not differ that much in 
outcome.

Insured’s Notice of Suit to Its Agent Was Not Sufficient 
Notice to Umbrella Insurer Despite Underwriting 
Agency Agreement Between Agent and Insurer.

Berkley Reg’l Ins. Co. v. Philadelphia Indem. Ins. Co., Nos. 13-
51180, 14-50099, 2015 U.S. App. LEXIS 1284 (5th Cir. 
Jan. 27, 2015).

Post-verdict notice of a lawsuit to a liability insurer is usually 
too late to procure coverage for the suit. And so it is in 
this case, although the insured apparently sent suit papers 
promptly to its insurance agent with the expectation that 
the agent would notify the applicable insurers. Under well-
developed principles of agency law, however, there must be 
an explicit (or sufficiently implied) agreement between the 
agent and the insurer that the agent is authorized to receive 
notice of claims and lawsuits on behalf of the insurer. As held 
in this case, a general underwriting agreement authorizing 
the agent to sell the insurer’s products to the public does not 
authorize the agent to engage in claims-handling activities 
for the insurer, including receiving notice of lawsuits.

Venus Rouhani sued the Towers of Town Lake 
Condominiums for injuries at the Towers and at trial received 
a judgment for $2,167,300.30, including interest and costs. 
Towers’ primary insurer defended the lawsuit under a $1 

million CGL policy. Apparently during the suit, Towers 
asked its agent to send notice of the suit to Philadelphia, 
Towers’ umbrella insurer with a $20 million excess layer. 
Unfortunately, the agent failed to notify Philadelphia until 
after the verdict, and Philadelphia denied coverage due to 
untimely notice. The primary insurer tendered its limits, 
plus interest, and Towers obtained supersedeas bonds 
underwritten by Berkley, who ended up paying the balance 
of the judgment in exchange for an assignment of Towers’ 
coverage claims against Philadelphia.40 

In the district court, Berkley asserted that Philadelphia 
had received constructive notice of the Rouhani lawsuit 
by service on the agent and, as an excess insurer, had not 
been prejudiced even if notice was untimely. The lower 
court held that Philadelphia was not prejudiced and granted 
summary judgment in favor of Berkley. In a 2012 decision 
(Berkley I), the Fifth Circuit reversed summary judgment, 
holding that Philadelphia had presented sufficient evidence 
of prejudice to avoid summary judgment, but the appellate 
court remanded the case to the lower court for consideration 
of Berkley’s constructive notice argument.41 This time 
the lower court granted summary judgment in favor of 
Philadelphia and Berkley appealed.

The Berkley II court first ascertained that the umbrella 
policy allowed “indirect notice” and proceeded to determine 
if notice to the agent constituted sufficient indirect notice.42 
The general rule under Texas law is that an insurance agent 
is considered the agent of the insured, and, if the agent fails 
to notify the insurer, the insured is not relieved of its notice 
obligations.43 Nevertheless, “[A]n insurance company may 
be estopped to deny that such [agent] is its own agent when 
that person has authority to perform various functions on 
the insurer’s behalf.”44

Several years before the lawsuit, the agent had entered an 
agency agreement with Philadelphia, appointing the agent 
as Philadelphia’s:

[r]epresentative, without exclusive territorial rights, 
subject to restrictions placed upon [the agent] by 
the laws of the state or states in which [agent] is 
authorized to write insurance and further subject to 
the terms and conditions set forth herein.45

However, paragraph 7 of the agency agreement stated 
that “[Agent] and it officers, agents or employees are not 
agents of, and have no authority, express or implied, to bind 
[Philadelphia].”46 The district court relied on paragraph 7 
for its decision that the agency agreement did not authorize 
the agent to accept service for Philadelphia. Berkley argued 
that paragraph 7 should be read as a whole and is only a 
limit to the agent’s ability to commit Philadelphia to issuing 
an insurance contract. In other respects, argued Berkley, the 
agency agreement established an agency relationship with 
Philadelphia, an argument that the panel accepted.47
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But, said the court, creation of an underwriting agency 
relationship does not necessarily authorize the agent to receive 
notice of claims on behalf of the insurer. The agreement was 
silent on this point, so it did not create express authority 
to accept notice. The court then considered cases from 
other jurisdictions holding that there is a well-established 
distinction between underwriting and claims-handling and 
determined that the agreement in this case did not expressly 
or impliedly grant such authority.48 Summary judgment for 
Philadelphia was affirmed.

The takeaway for policyholders is that, absent a specific 
agreement with the insurer authorizing notice through the 
agent, it remains the insured’s obligation to put insurers on 
notice. As in this case, notice is often given to the primary 
carrier without thinking ahead to the possibility that the suit 
might result in a judgment in excess of primary limits. The 
best practice is to put all insurers on notice promptly who 
might have coverage obligations down the road.

Under Texas’s Eight-Corners Rule, Facts Trump Logic, 
Holds Fifth Circuit Panel.

Colony Ins. Co. v. Price, No. 14-10317, 2015 U.S. App. 
LEXIS 2249 (5th Cir. February 12, 2015) (per curiam).

The so-called “Price Defendants” sought defense and 
indemnity for an underlying lawsuit arising out the beating 
and death of a patron at the Wispers Cabaret, allegedly by 
nightclub employees. The relevant facts are murky, apparently 
by design, but the Fifth Circuit, applying the eight-corners 
rule, reached its decision without much agonizing. It boils 
down to this: to get liability coverage, a defendant has to be 
an insured under the policy, and the Price Defendants were 
alleged to be: (1) two legal entities (an LP and an LLC) that 
did not exist until more than a year after the incident; and 
(2) the alleged killer’s lawyer (who allegedly formed the LP 
and LLC to “defraud” the plaintiffs); therefore, the Price 
Defendants were not any kind of insureds under Colony’s 
policy, not the named insured nor its employees, so Colony 
had no duty to defend or indemnify.

Unfortunately, the facts must be considered at some length. 
The court introduced the case in this way:

This insurance dispute arises from a tragic incident 
occurring at a nightclub, the Wispers Cabaret, in 
October 2008. Fernando Ramirez, a patron of 
the establishment, was beaten and whipped by 
club personnel, then thrown outside the club and 
later died from his injuries. His estate and heirs 
subsequently brought a wrongful death suit in . . 
. August 2011, [alleging] various claims against a 
litany of defendants: Marsha McKee, individually 
and d/b/a Mustang Amusements, Inc.; Thomas 
Sinclair; Jeffrey Ballew; James Sinclair; Mustang 
Amusements, Inc.; Mustang Amusements, Inc. 
d/b/a Wispers Cabaret; and the Price Defendants.49

The wrongful death petition alleges that at the time of the 
incident, the club was operated and maintained by Thomas 
Sinclair, who is also the identified as the person most 
responsible for the death. Specifically, the petition alleged:

Ramirez was stopped from leaving the club by its 
employees and . . . was then falsely imprisoned 
in the club. At some point after being falsely 
imprisoned and suffering damages therefrom, he 
was assaulted by club employees . . . which led to 
the mortal injuries inflicted upon [Ramirez] by 
Defendant Thomas H. Sinclair.” 50

However, it appears that at the time of the incident, Sinclair 
was in the process of purchasing Wispers Cabaret from 
“other defendants,” whom the court does not name, but 
who, by a process of elimination, must be Marsha McKee, 
individually and d/b/a Mustang Amusements, Inc.51 The 
petition alleged actions for negligence, negligence per se, 
and gross negligence; false imprisonment; civil conspiracy; 
fraudulent transfer; and conversion. The court construed 
these factual and legal allegations liberally, “to gesture 
at a vicarious liability theory with respect to the Price 
Defendants.”52

As for the policy, Colony issued a CGL policy to Tommy 
Sinclair d/b/a Mustang Entertainment. The policy also 
covered as additional insureds Mr. Sinclair’s employees 
within the scope of their employment with the named 
insured’s business.53 Colony filed a coverage action in federal 
court against the Price Defendants asserting that they are 
not insureds and that the alleged wrongful death incident 
is not a covered “occurrence.” The district court granted 
Colony’s motion for summary judgment, ruling that the 
Price Defendants are not insureds under the Colony policy. 

54

On appeal, the Price Defendants put all their chips on the 
eight-corners rule, arguing that, construed liberally, the 
court must accept their interpretation that the underlying 
petition alleged that they were employees of the nightclub, 
and so were additional insureds. The Fifth Circuit panel 
presented the appellants’ argument as follows:

The Petition makes the following statement in its 
“Facts” section: “While at the club, Mr. Ramirez was 
stopped from leaving the club by its employees and 
he was then falsely imprisoned in the club.” Then, 
several pages later in the “Negligence” section, after 
a long list of complaints against all “Defendants,” 
the petition states: “In the alternative, Plaintiffs 
contend that Defendants falsely imprisoned 
Plaintiff against his will causing Plaintiff damages.” 
The Price Defendants submit that “a fair reading 
and reasonable inference” of these statements is that 
“Defendants” and “employees” are synonymous 
for the purpose of the false imprisonment claim, 
and thus, the Price Defendants, as a subset of all 
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“Defendants,” are employees of Thomas Sinclair.55

“We cannot agree with this logic,” said the court. Of the 
three Price Defendants, MTP and TOM could not possibly 
be employees of Thomas Sinclair or the night club, both 
because they are legal entities and because they did not exist 
at the time of the alleged false imprisonment.56 Moreover, 
none of the factual allegations suggest that Mr. Price was an 
employee. Therefore under the eight-corners rule, the Price 
Defendants are not insureds under the policy.57

This case shows that the eight-corners rule—that an insurer’s 
duty to defend must be determined exclusive from the 
policy and the pleading—stretches only so far. Courts will 
not draw inferences from allegations against “all defendants” 
generically to tag as insureds persons or entities for whom 
that is a practical impossibility.

1  “BP” refers to BP Exploration and Production Inc. and a 
number of BP North American affiliates. The Fifth Circuit 
initially determined that BP was entitled to coverage under 
Transocean’s policies in In re Deepwater Horizon, 710 F.3d 338 
(5th Cir. 2013), which we discussed in the Fall 2013 edition of 
this Journal (Vol. 12, No. 3, J. of tex. ins. Law, p. 29).

2  In re Deepwater Horizon, 728 F.3d 491, 500 (5th Cir. 2013). 
The Fifth Circuit also certified a second question concerning 
application of the contra proferentem doctrine, which the Texas 
Supreme Court did not need to reach. See In re Deepwater 
Horizon, No. 13-0670, 2015 Tex. LEXIS 141, at *2 (Tex. Feb. 
13, 2015).

3  In re Deepwater Horizon, 2015 Tex. LEXIS 141, at *3.

4  The Drilling Contract required Transocean to add BP as an 
additional insured “in each of [Transocean’s] policies, except 
Workers’ Compensation for liabilities assumed by [Transocean] under 
the terms of this contract.” In re Deepwater Horizon, 2015 Tex. 
LEXIS 141, at *30. BP argued that the restriction on additional-
insured coverage applied only to workers’ compensation policies 
because there is no comma after “Compensation,” but the court 
rejected that argument, noting, “[W]e will not construe the 
absence of a comma to produce an unreasonable result.” Id. at 
*34 (citing Becker v. Tidewater, Inc., 586 F.3d 358, 369 (5th Cir. 
2009)).

5  In re Deepwater Horizon, 2015 Tex. LEXIS 141, at *9 (emphasis 
added).

6  Id.

7  Id. at *9 (emphasis added).

8  Id. at *14 (relying on Urrutia v. Decker, 992 S.W.2d 440, 442 
(Tex. 1999) (“Texas law has long provided that a separate contract 
can be incorporated into an insurance policy by an explicit 
reference clearly indicating the parties’ intention to include that 
contract as part of their agreement.”)).

9  Id. at *12 (citing Evanston Insurance Co. v. ATOFINA 
Petrochemicals, Inc., 256 S.W.3d 660, 664 (Tex. 2008)).

10  In re Deepwater Horizon, 2015 Tex. LEXIS 141, at *16.

11  Id. at *20.

12  Id. at *21.

13  Id. at *26.

14  Mut. Ins. Co. v. Ruttiger, 381 S.W.3d 430 (Tex. 2012).

15  Aranda v. Ins. Co. of N. Am., 748 S.W.2d 210 (Tex. 1988).

16  Ruttiger, 381 S.W.3d at 445-46 (noting, e.g., that 
misrepresentation of an insurance policy under tex. ins. CoDe 
§ 541.061 might not involve the claims-handling process and so 
was not eliminated).

17  In re Crawford & Co., No. 14-0256, 2015 Tex. LEXIS 160, at 
*2 (Tex. Feb. 27, 2015).

18  Id. at *4 (even Crawford conceded before the court of appeals 
that the malicious prosecution and intentional infliction causes of 
action might survive Ruttiger’s decision).

19  Id. at *6-7 (citing tex. Lab. CoDe §402.001 et seq.).

20  Id. 

21  Id. at *16-17 (also citing Hopper v. Argonaut Ins. Co., 2013 
Tex. App. LEXIS 13030, (Tex. App.—Austin Oct. 18, 2013, no 
pet.) and Bean v. Tex. Mut. Ins. Co., 2012 Tex. App. LEXIS 9216 
(Tex. App.—Beaumont Nov. 8, 2012, no pet.)).

22  Id. at *18.

23  Mid-Continent Cas. Co. v. Kipp Flores Architects, L.L.C., Nos. 
14-50649, 14-50673, 2015 U.S. App. LEXIS 2890, at *3-5 (5th 
Cir. Feb. 26, 2015).

24  Id. at *9. Mid-Continent also denied coverage based on 
“concurrent causation” doctrine, arguing that, even if the 
infringement incurred in part in an “advertisement,” the damages 
awarded were also for construction and sale of the homes, which 
is not covered, and KFA failed to separate covered from uncovered 
damages. Id. at *11.

25  Id. at *12-13.

26  Id. at *15.

27  Id. at *19-20 (citing King v. Cont’l W. Ins. Co., 123 S.W.3d 259, 
265 (Mo. Ct. App. 2003) (signs on a construction site constitute 
a good way for a builder to advertise)). 

28  Id. at *22.

29  Id. at *25 (following Utica Nat’l Ins. Co. v. Am. Indem. Co., 141 
S.W.3d 198, 204 (Tex. 2004) (holding that where a covered event 
and an excluded event each independently cause the injury, the 
insurer must provide coverage despite an exclusion for concurrent 
causation)). 

30  Killen v. Reliance Standard Life Ins. Co., 776 F.3d 303, 307 
(5th Cir. 2015) (quoting Holland v. Int’l Paper Co. Ret. Plan, 576 
F.3d 240, 246 (5th Cir. 2009) and Ellis v. Liberty Life Assur. Co. of 
Boston, 394 F.3d 262, 273 (5th Cir. 2004)).

31  Killen, 776 F.3d at 308 (quoting 10A CouCh on ins. §147:33).

32  Id. at 305.
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33  Id. at 306.

34  Id.

35  Id. at 307-08.

36  Id. at 308 (“When we find an abuse of discretion, the 
discrepancies between the facts and the administrator’s findings 
are often stark.”).

37  Id. at 309 (citing Holland v. Int’l Paper Co. Ret. Plan, 576 F.3d 
240, 244-45 (5th Cir. 2009)).

38  Id. at 310 (citing Metzger v. UNUM Life Ins. Co. of Am., 476 
F.3d 1161, 1167 (10th Cir. 2007) (holding that ERISA and its 
implementing regulations do “not require a plan administrator to 
provide a claimant with access to the medical opinion reports of 
appeal-level reviewers prior to a final decision on appeal”)).

39  Id. at 311 (citing Metro. Life Ins. Co. v. Glenn, 554 U.S. 105, 
119 (2008)). 

40  Berkley Reg’l Ins. Co. v. Philadelphia Indem. Ins. Co., Nos. 13-
51180, 14-50099, 2015 U.S. App. LEXIS 1284, at*3-4 (5th Cir. 
Jan. 27, 2015) (Berkley II).

41  Id. at *4 (citing Berkley Reg’l Ins. Co. v. Philadelphia Indem. Ins. 
Co., 690 F.3d 342 (5th Cir. 2012) (Berkley I)).

42  Id. at *6-7 (the policy only required Towers to “see to it” that 
Philadelphia was “notified promptly.”)

43  Id. at *7 (citing Duzich v. Marine Office of Am. Corp., 980 
S.W.2d 857, 865 (Tex. App.—Corpus Christi 1998, pet. denied)).

44  Id. at *8 (quoting Duzich, 980 S.W.2d at 865).

45  Id. at *10.

46  Id. at *9.

47  Id. at *10-11.

48  Id. at *13 (citing Landry v. State Farm Fire & Cas. Co., 428 F. 
Supp. 2d 531, 534 (E.D. La. 2006) and Elkins v. Am. Int’l Special 
Lines Ins. Co., 611 F. Supp. 2d 752, 766-67 (S.D. Ohio 2009)). 
The Berkley II panel also reconsidered yet reaffirmed its earlier 
finding that Philadelphia had been prejudiced by the untimely 
notice. Berkley II at * 17-18.

49  Colony Ins. Co. v. Price, No. 14-10317, 2015 U.S. App. LEXIS 
2249 at *2 (5th Cir. February 12, 2015) (per curiam). The Price 
Defendants included Marty D. Price, Mustang Town Property LP 
(“MTP”), and T.O.M. GP, LLC (“TOM”). Id. at *1.

50  Id. at *3. 

51  Id. at *3-4. The petition alleges that Sinclair and McKee were 
engaged in litigation over the sales transaction, in which Sinclair 
apparently prevailed. Also, MTP and TOM were alleged to have 
been formed by Marty Price, as attorney, on December 31, 2009 to 
hide Sinclair’s assets behind shell corporations on Sinclair’s behalf. 
The court stated that Price was not Sinclair’s business partner.

52  Id. at *5.

53  Id. at *5-6. Thomas Sinclair, Thomas H. Sinclair, and Tommy 
Sinclair are the same person. Id. at *6 n.2.

54  Id. at *6. Although the Price Defendants preserved both 
coverage issues for appeal, the Fifth Circuit panel, like the district 
court, did not reach the “occurrence” issue.

55  Id. at *9. 

56  Id.

57  Id. at n.12.



STATE BAR OF TEXAS                             
Insurance Law Section
P.O. Box 12487, Capitol Station
Austin, Texas 78711-2487

NON PROFIT ORGANIZATION

U.S. POSTAGE

PAID
PERMIT NO. 1804

AUSTIN, TEXAS

InsLawSpring2012:Summer 07.qxd  6/1/12  11:45 AM  Page 14

STATE BAR OF TEXAS                             
Insurance Law Section
P.O. Box 12487, Capitol Station
Austin, Texas 78711-2487

NON PROFIT ORGANIZATION

U.S. POSTAGE

PAID
PERMIT NO. 1804

AUSTIN, TEXAS

InsLawSpring2012:Summer 07.qxd  6/1/12  11:45 AM  Page 14


