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This issue of the Journal discusses a wide range of topics to assist practitioners handling different types of coverage and 
extracontractual claims. There is first an update from Justice Debra Lehrmann regarding some of the Texas Supreme Court’s 
insurance holdings in the second half of 2021. Next, Marjorie Nicol and I discuss the holding in Hinojos v. State Farm Lloyds 
from a carrier versus policyholder perspective. Beverly Godbey provides us with a general survey of recent developments 
affecting coverage practitioners and Michael Gonzales brings a perspective concerning default judgments and the fully 
adversarial requirement. Finally, Matthew Kolodoski provides an update on the state of the law relating to Section 542A.006 
(a carrier’s acceptance of agent liability). 

Our next edition is still in the process of being collated, but we expect to have articles discussing uninsured motorist coverage 
and the Texas Supreme Court’s recent decision in Monroe Guaranty Ins. Co. v. BITCO General Ins. Co.

Thanks to the authors and to the Associate Editors, Chris Avery and Matthew Paradowski, for their invaluable assistance. 
Thanks also to editors David Kirby and Matthey Kolodoski for their excellent editing skills.

Jason C. McLaurin
Editor In Chief 

F R O M  T H E  E D I T O RComments
By Jason C. McLaurin

McLaurin Law, PLLC

DISCLAIMER The Insurance Law Section of the State Bar of Texas reserves full discretion to accept or reject articles 
submitted to the Editor. Publication is not an express or implied endorsement of content on the part of the Insurance Law 
Section. 
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By the time this issue of the Journal of Texas Insurance Law lands on your desk (or in your inbox), we will be closing in on 
the end of the 2021-2022 Bar year. As that occurs, I will be transitioning into my new role as the Immediate Past Chair of the 
Section and the Section’s new Officers and Council Members will be looking ahead to the new year. As always, the Section 
will be in good hands next year and in the years to come. 

We are grateful to have been able to return to in-person meetings and networking events across Texas and will be continuing 
to do so as the Bar year closes out and a new one begins. Our networking events have provided opportunities to involve new 
Section members, provide mentoring, and promote the exchange of idea among our members.

Throughout the year we also have continued to educate the Section’s membership and the Bar in general with the publication 
of the Journal of Texas Insurance Law, which remains the pre-eminent law review dedicated to Texas insurance law. In 
addition, weekly “Right Off the Press” email updates provide summaries and links to the latest decisions from Texas state 
and federal courts on insurance law, as well as current listings of insurance-related employment opportunities. The Section’s 
website, insurancelawsection.org, also continues to offer new content, including articles and case notes, along with archives 
of CLE papers and past issues of the Journal. 

The Section’s Texas Insurance Law Student Writing Competition, which was first held this past fall, is back in 2022 (and for 
years to come). The competition allows students from all ten accredited Texas law schools to submit articles on insurance-
related topics and compete for scholarships. Those scholarships would not have been possible without the help of our Section 
sponsors. 

Our annual Advanced Insurance Law Course was moved to the fall in 2021 so that we could be live and in-person, and it 
was a tremendous success. This year, we will return to the Hyatt Hill Country Resort & Spa in San Antonio for our more 
traditional summer slot – June 1-3, 2022. Please plan to attend! 

The Section also has grown exponentially over the years (now more than 2,300 members!) and is now working diligently 
to establish an insurance law specialization with the Texas Board of Legal Specialization. That will be a huge benefit to our 
Section members and others should we be fortunate enough to succeed in that endeavor.

Finally, while I will remain involved with the Section as the Immediate Past Chair, this coming year will be my last formal 
year, following more than a decade of involvement. I cannot thank my fellow Officers and Council Members, as well as our 
committee volunteers and Section sponsors, enough for all their hard work and dedication to our incredible Section. Thank 
you to everyone for their friendship and support throughout the years. I am grateful for your many contributions, as well as 
your friendship over the years. I look forward to watching as the Section continues its Mission of promoting collegiality and 
educating the bench, bar, and public about Texas insurance law.

Sincerely,

Douglas Skelley
Chair of the Insurance Law Section of the State Bar of Texas

F R O M  T H E  C H A I RComments
By Douglas Skelley, Chair
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By  Justice Debra H. Lehrmann, Supreme Court of Texas

TEXAS SUPREME COURT UPDATE1

Justice Debra Lehrmann has served on the Supreme Court of Texas since 2010, having been elected to the Court twice following her gubernatorial appoint-
ment. With a total of over 30 years’ judicial experience, she was a trial judge in Tarrant County for 23 years prior to her appellate service and has served the 
Bar in leadership capacities on both a state and national level. She served as the inaugural chair of the State Bar of Texas Child Protection Law Section and 
is a prior chair of the Family Law Section of the ABA. She is a commissioner on the Uniform Law Commission, a member of the American Law Institute, 
a fellow of the Texas Bar Foundation and the American Bar Foundation, a charter member of the Tarrant County Bar Foundation, an emeritus member 
and past president of the Lloyd Lochridge Inn of Court in Austin, and an emeritus member of the Eldon B. Mahon Inn of Court in Fort Worth. Justice 
Lehrmann speaks frequently at continuing legal education events on a broad variety of topics throughout the state and country. She has received numerous 
awards and recognitions, including the Court-Appointed Special Advocates Scott Moore Award in recognition for her service to children who are the sub-
jects of abuse and neglect proceedings and the Judge Eva Barnes Award for dedication and outstanding service to the legal profession. A member of Phi Beta 
Kappa, Justice Lehrmann received her undergraduate degree with high honors from The University of Texas, her law degree from U.T. Law, and her LL.M. 
from Duke. She and her husband, attorney Greg Lehrmann, have two sons, Gregory and Jonathan, who are also practicing lawyers. Justice Lehrmann was 
re-elected in 2016, for a term that ends December 31, 2022. See, https://www.txcourts.gov/supreme/about-the-court/justices/justice-debra-lehrmann.aspx.

INSURANCE: APPRAISAL CLAUSES: 

Hinojos v. State Farm Lloyds, 619 S.W.3d 651 (Tex. 2021).

ISSUE:

Whether an insurer who timely pays part of a policyholder’s 
claim and untimely pays the remainder of the claim in 
accordance with an appraisal is relieved from liability under 
the Texas Prompt Payment of Claims Act (TPPCA), Chapter 
542, Texas Insurance Code.

FACTS: 

A hailstorm damaged Hinojos, the policyholder’s, home, 
and he reported a claim to State Farm.2 State Farm initially 
concluded that the covered damage did not exceed the 
policy’s applicable deductible.3 After Hinojos hired a public 
adjuster, State Farm reinspected the property, identified 
additional damage, and issued a payment. Believing that 
State Farm still undervalued the claim, Hinojos sued State 
Farm, asserting that it violated the TPPCA.4 Nearly two 
years after Hinojos submitted his claim, and fifteen months 
after he filed suit, State Farm invoked the policy’s appraisal 
clause.5 The appraisal panel returned an award greater than 
State Farm’s payment, and State Farm promptly paid the 
difference.6 State Farm moved for summary judgment, 
asserting that its timely payment of the appraisal award 
precluded prompt payment damages under the TPPCA. 
Hinojos argued that because State Farm paid only a portion 
of the benefits sought within the statutory time frame, it 
remained liable under the TPPCA.7

COURT HOLDING:

The trial court granted summary judgment in favor of State 
Farm.8 The Court of Appeals affirmed, holding that because 
State Farm made a reasonable initial payment on the claim 
within the TPPCA deadline, State Farm was not liable under 
the TPPCA even though its payment of the appraisal award 
occurred after the prompt payment deadlines.9 The Texas 

Supreme Court reversed and remanded. It held that an 
insurer’s acceptance and partial payment of a claim within 
the statutory deadline does not preclude liability for interest 
on amounts owed but unpaid when the deadline expires.10 

The Texas Supreme Court noted that the parties agreed: (1) 
State Farm “accepted” the homeowner’s claim and paid some 
money toward the claim within the statutory window, and 
(2) State Farm fully paid the amount it owed to satisfy the 
claim after the deadline had passed.11 “The issue presented 
is whether State Farm can avoid liability under Chapter 542 
as a matter of law based on these facts.”12 

After the Court of Appeals decided this case, the Texas 
Supreme Court decided Barbara Technologies Corporation v. 
State Farm Lloyds.13 In Barbara Technologies, the Court held 
that the payment of an appraisal award does not foreclose 
prompt payment damages when an insurer rejects an 
insurance claim.14 The Court followed Barbara Technologies 
with Alvarez v. State Farm Lloyds,15 holding that acceptance 
and partial payment of a claim, followed by later payment 
of the appraisal award, did not foreclose TPPCA liability.16 
Nothing in the TPPCA discharges prompt payment liability 
based on the partial payment of the amount that “must be 
paid” under the policy.17 Otherwise, an insurer could pay a 
nominal amount toward a valid claim to avoid the prompt 
payment deadline that the Legislature has imposed. As the 
Court held in Republic Underwriters Insurance Company v. 
Mex-Tex, Inc.,18 an insurer owes interest on the amount of 
the claim it did not promptly pay when it makes a partial 
payment.19 The TPPCA defines “claim” to include the 
amount that “must be paid by the insurer,” not the amount 
the insurer agrees to pay.20 The statute says nothing about 
reasonableness, but a reasonable payment should roughly 
correspond to the amount owed on the claim.21 
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DECLARATORY JUDGMENTS: UNDERINSURED 
MOTORIST COVERAGE: 

Allstate Ins. Co. v. Irwin, 627 S.W.3d 263 (Tex. 2021).

ISSUE: 

Whether an insurance carrier’s liability for benefits under an 
underinsured motorist (UIM) policy may be established in 
a declaratory judgment action and whether a policyholder 
may be awarded attorneys fees under such an action.

FACTS:

Plaintiff was injured in a motor vehicle accident with an 
underinsured motorist and settled with the motorist for her 
liability policy limit of $30,000. Plaintiff ’s own insurance 
policy with Allstate included UIM coverage up to $50,000. 
Plaintiff filed a declaratory judgment action against Allstate 
to determine coverage under the UIM policy.22 A jury 
determined that the other motorist was at fault and that 
Plaintiff ’s damages exceeded the motorist’s liability limits. 
Allstate promptly tendered the UIM policy limits and court 
costs but objected to an award of attorney’s fees.23 

The Texas Supreme Court held the Uniform Declaratory 
Judgments Act (UDJA) is a proper procedural vehicle to 
resolve a contract dispute about UIM coverage and a proper 
basis for an award of attorney’s fees.24 In Brainard v. Trinity 
Universal Insurance Company, the Court held that a UIM 
carrier is under no contractual duty to pay benefits until 
the insured obtains a judgment establishing the liability 
and underinsured status of the other motorist.25 Because no 
amount is owed in the absence of such a judgment, attorney’s 
fees in a suit for UIM benefits are not recoverable under Texas 
Civil Practice and Remedies Code section 38.001, which 
authorizes attorney’s fees in a successful breach-of-contract 
suit. However, because a UIM insured does not have a claim 
for breach of contract until liability and damages have been 
established, Plaintiff ’s request for declaratory relief did not 
“duplicate” a claim for which attorney’s fees are otherwise 
unavailable.26 

UNDERINSURED MOTORIST COVERAGE: 
DISCOVERY: 

In re USAA Gen. Indem. Co., 624 S.W.3d 782 (Tex. 2021). 

ISSUE: 

Whether insureds are entitled to depose their insurance 
carriers in a suit for UIM benefits. 

FACTS:

Plaintiff was injured in a motor vehicle accident with an 
underinsured motorist. After settling with the motorist, 
Plaintiff sued his auto insurance carrier seeking to recover 
UIM benefits.27 Plaintiff served a notice of intent to take 
the oral deposition of USAA’s corporate representative on a 
variety of topics. USAA filed a motion to quash, conceding 

several facts regarding UIM coverage and asserting that 
the deposition was irrelevant to the only disputed issues 
in the case: whether the other motorist was at fault for the 
accident, caused Plaintiff ’s damages, and was underinsured. 
USAA also challenged the propriety of the deposition on 
proportionality grounds, asserting that the information 
sought was unreasonably cumulative and could be obtained 
from more convenient sources, and that the burden of 
the deposition outweighed its likely benefit. Alternatively, 
USAA contended the deposition topics were overbroad.28

COURT HOLDINGS: 

The trial court denied the motion to quash. The Court of 
Appeals denied USAA’s petition for writ of mandamus. The 
Texas Supreme Court granted USAA’s petition for writ of 
mandamus in part.29 The Court held the deposition was 
not categorically barred on relevance or proportionality 
grounds, but some of the designated topics were irrelevant 
to the disputed issues.30 

Brainard: A duty to pay UIM benefits arises when the 
insured obtains a judgment establishing the liability and 
underinsured status of the other motorist. When those 
issues are litigated directly against the UIM carrier, the 
coverage trial resembles a “typical car wreck” case involving 
the other motorist’s liability for the underlying accident and 
the amount of the insured’s damages.31 

Relevance: USAA’s lack of personal knowledge about the 
circumstances of the accident did not equate to a lack 
of relevant knowledge. To the extent USAA possessed 
information supporting its position on the issues that USAA 
disputed, that information was discoverable, even if gleaned 
second-hand.32 

Proportionality (Tex. R. Civ. P. 192.4): The record evidence 
did not support USAA’s conclusory assertion that the 
deposition was unreasonably cumulative or burdensome. 
USAA did not object to all discovery, only the oral 
deposition. The Court rejected USAA’s argument that 
a deposition is inherently more burdensome than other 
discovery methods. The rules do not favor one method 
over another.33 However, the Court did not foreclose the 
possibility that a UIM carrier may demonstrate that its 
deposition is barred on proportionality grounds if the 
carrier discloses the relevant, nonprivileged information in 
its possession and shows how that information, combined 
with the carrier’s lack of personal knowledge, demonstrates 
that the deposition would provide little if any additional 
benefit in relation to the cost.34 

Scope: Some of Plaintiff ’s deposition topics sought irrelevant 
information beyond the disputed issues: USAA conceded 
several issues about the policy’s coverage, so general inquiry 
into the policy was improper; and topics that involve 
extracontractual matters like bad faith and questions seeking 
privileged information are likewise improper. The trial court 
thus abused its discretion in denying USAA’s motion to 
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quash as to the deposition topics that exceeded the proper 
scope of inquiry. USAA lacked an adequate appellate remedy 
with respect to that error.35 

PRETRIAL PROCEDURE: UNDERINSURED 
MOTORIST BENEFITS: 

In re State Farm Mut. Auto. Ins. Co., 629 S.W.3d 866 (Tex. 
2021). 

ISSUE: 

Whether a UIM insurer is entitled to a bifurcated trial on 
the insured’s entitlement to benefits when the only claims 
asserted are extracontractual claims for violations of the 
Texas Insurance Code.

FACTS:

In the underlying lawsuits, the insureds were injured in 
an accident with another driver, settled with that driver, 
and then sought UIM coverage from State Farm. State 
Farm refused to pay UIM benefits. Insureds sued under 
Insurance Code section 541.060(a), alleging State Farm 
failed “to attempt in good faith to effectuate a prompt, fair, 
and equitable settlement of a claim with respect to which 
the insurer’s liability has become reasonably clear.” Texas 
Insurance Code claims are commonly brought along with 
contract claims on the UIM insurance policy. Ordinarily, 
Insurance Code claims are abated and severed while an 
initial trial goes forward on the contract claim to determine 
if the uninsured motorist was liable for the accident and, if 
so, the amount of damages suffered by the insured.36 

In the cases at issue in In re State Farm, however, the 
insureds sued exclusively under the Insurance Code and not 
for breach of the insurance policy. The insureds thus argued 
that no bifurcation of trial was required without a contract 
claim. The insureds contended State Farm was liable to them 
if it violated the code, irrespective of whether they could 
prove entitlement to policy benefits. State Farm moved for a 
bifurcated trial in both cases, arguing that a UIM insurer has 
no obligation to pay policy benefits as damages for Insurance 
Code claims unless the insured first establishes the insurer’s 
liability under the UIM policy. State Farm asserted that 
establishing liability requires a judicial determination of the 
other motorist’s liability and insufficient coverage.

COURT HOLDINGS:

The trial courts in both cases denied State Farm’s motions 
to bifurcate, and the Court of Appeals denied State Farm 
mandamus relief in both cases. The Texas Supreme Court 
conditionally granted the petition for writ of mandamus. 
It held State Farm was entitled to a bifurcated trial.37 A 
party bringing Texas Insurance Code claims seeking policy 
benefits as damages must establish a right to those benefits 
as a predicate to recovering those damages.38 

Under USAA Texas Lloyds v. Menchaca, an insured can 
establish damages for an insurer’s violation of the Insurance 

Code by one of two paths: The insured may establish (1) “a 
right to receive benefits under the policy” or (2) “an injury 
independent of a right to benefits.”39 Here, the insureds 
could not establish an “independent injury” unrelated to 
their right to receive policy benefits because the injury they 
alleged was State Farm’s failure to adequately pay under 
the UIM policies. Even though the claims were premised 
on State Farm’s violations of the Insurance Code, the issue 
under Menchaca was whether the damages were truly 
independent of the insureds’ rights under the insurance 
policy. The insureds therefore had to establish their rights 
to UIM policy benefits in order to recover damages on their 
Insurance Code claims. This inquiry requires the insured to 
establish the other driver’s liability and that the other driver’s 
insurance coverage is insufficient to cover the insured’s 
damages.40 

Here, State Farm was entitled to bifurcated trials consisting 
of: (1) initial “car crash” trials to determine the underinsured 
motorists’ liabilities and, in turn, the insureds’ entitlement 
to benefits under the UIM policies; and (2) if the insureds 
prevailed at the initial trials, trials on the Insurance Code 
claims to determine if State Farm violated its statutory 
obligations.41 

1 This reflects a CLE PowerPoint authored and presented by 
Justice Debra H. Lehrmann, Supreme Court of Texas, at the Ad-
vanced Insurance Law Seminar, Hyatt Hill Country, San Anto-
nio, Texas on September 30, 2021, sponsored by the State Bar 
of Texas. Paul R. Flick of Dedman Law, PLLC, provided limited 
edits, incorporating text only for continuity purposes, and making 
citations to the cases analyzed by Justice Lehrmann. 
2 Hinojos v. State Farm Lloyds, 619 S.W.3d 651, 654 (Tex. 
2021).
3 Id. 
4 Id. 
5 Id. 
6 Id. 
7 Id. 
8 Id. at 654–55.
9 Id.
10 Id.
11 Id. at 655. 
12 Id.
13 589 S.W.3d 806 (Tex. 2019).
14 Hinojos, 619 S.W.3d at 654-55 (citing Barbara Techs., 589 
S.W.3d at 823).
15 601 S.W.3d 781 (Tex. 2020) (per curium).
16 Hinojos, 619 S.W.3d at 656.
17 Id.
18 150 S.W.3d 423, 426-28 (Tex. 2004).
19 Hinojos, 619 S.W.3d at 656-57. 
20 Id. at 657.
21 Id.
22 Allstate Ins. Co. v. Irwin, 627 S.W.3d 263, 265-66 (Tex. 
2021).
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23 Id. at 266.
24 Id. 270–71.
25 216 S.W.3d 809, 818 (Tex. 2007).
26 Id. at 269–70.
27 In re USAA Gen. Indem. Co., 624 S.W.3d 782, 785-86 (Tex. 
2021).
28 Id. at 787.
29 Id. at 787–88.
30 Id. at 790–91.
31 Id. at 788.
32 Id. at 790–91.
33 Id. at 792–93.
34 Id.
35 Id. at 793–94.
36 In re State Farm Mut. Auto. Ins. Co., 629 S.W.3d 866 (Tex. 
2021).
37 Id. at 878.
38 Id.
39 545 S.W.3d 479 (Tex. 2018).
40 See Brainard v. Trinity Universal Ins. Co., 216 S.W.3d 809 
(Tex. 2006) (holding that an insurer’s contractual obligation to 
pay UIM benefits does not arise until liability and damages are 
determined).
41 In re State Farm Mut. Auto. Ins. Co., 629 S.W.3d 866 (Tex. 
2021).
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ARTICLE OVERVIEW

In Hinojos v. State Farm Lloyds,1 the Texas Supreme Court 
addressed whether an insurer can avoid liability under the 
Texas Prompt Payment of Claims Act, which was codified in 
Chapter 542 of the Texas Insurance Code (the “TPPCA”), 
as a matter of law. Relying on precedents in Barbara 
Technologies,2 Alvarez,3 and Mex-Tex,4 the court held that 
“an insurer’s acceptance and partial payment of [a] claim 
within the statutory deadline does not preclude liability for 
interest on amounts owed but unpaid when the deadline 
expires.”5 More particularly, the court held that the payment 
of an appraisal award would not absolve an insurer’s liability 
under the TPPCA, even if an insurer pays part of the amount 
it ultimately owes (as determined in appraisal) within the 
60-day Prompt Payment deadline. Thus, State Farm Lloyds 
was not entitled to summary judgment in Hinojos because 
it did not pay the full amount that “must be paid”6 on the 
claim before the Prompt Payment deadline elapsed.7  An 
insurer’s acceptance and partial payment of the claim within 
the Prompt Payment 60-day deadline does not preclude 
liability for interest on amounts owed but unpaid when the 
statutory deadline expires.

After a discussion of the majority and dissenting opinions 
in the case, the authors offer their differing perspectives on 
its impact.

HINOJOS CLAIM BACKGROUND

After a storm in 2013, Hinojos reported a claim to his insurer, 
State Farm, for damage to his home.8 State Farm’s adjuster 
inspected the home on June 12, nine days after Hinojos 
reported the claim.9 The adjuster valued the damage below 
Hinojos’ policy deductible. On June 20, State Farm notified 
Hinojos that because the value of the claim fell below his 
policy’s deductible, State Farm owed nothing on the claim.10 
Hinojos requested a second inspection. After the second 
inspection, State Farm agreed that “covered damage” existed 
in the amount of $3,859.22.11 The letter enclosed payment 
of $1,995.11, reflecting State Farm’s assessment of the 
claim’s value less the deductible and depreciation.12

HINOJOS LITIGATION BACKGROUND

Hinojos sued State Farm and its adjuster six months later on 
February 14, 2014.13 Hinojos alleged, among other things, 
that State Farm violated the TPPCA by delaying payment.14

Nearly two years after Hinojos submitted his claim, and 
fifteen months after he filed suit, State Farm invoked the 
appraisal clause under the policy.15 The appraisal award 
valued Hinojos’s loss at $38,269.95 on a replacement 
cost basis and $26,259.86 on an actual cash basis. Within 
a week of the award, State Farm tendered an additional 
$22,974.75, reflecting payment of the appraisal award less 
prior payment, the deductible, and depreciation.16

Following the appraisal, State Farm moved for summary 
judgment, asserting that “timely tendering of the appraisal 
award precludes Prompt Payment damages under Chapter 
542 of the Texas Insurance Code.”17 Hinojos responded 
that State Farm remained liable because it “failed to issue 
any payment within the deadlines provided by section 
542.057.”18 In the alternative, Hinojos argued that, even if 
State Farm’s first payment was timely, State Farm is liable 
for statutory interest on the difference between the appraisal 
award and the partial payment “for the period August 7, 
2013 to the present.” The trial court granted summary 
judgment in favor of State Farm.19

Hinojos appealed, arguing “the payment of the appraisal 
award should allow him to receive interest penalties under 
the [TPPCA] because the appraisal payment was ultimately 
paid outside the sixty-day statutory-window.”20 The court 
of appeals rejected his reasoning and affirmed. It concluded 
that “because State Farm made a reasonable payment on 
Hinojos’s claim within the sixty-day statutory limit,” State 
Farm complied with the TPPCA.21 

HINOJOS – TEXAS SUPREME COURT MAJORITY 
OPINION 

The Texas Supreme Court granted review. Hinojos argued 
that “[w]hile State Farm paid part of the claim ‘not later than 
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the fifth business day after the notice was made,’ it did not 
pay the rest of the claim within the statutory time frame.”22 
In response, State Farm argued that it “undisputedly paid 
Hinojos’s claim within 60 days after receiving all information 
required to evaluate the claim,” notwithstanding the fact 
that it later paid more on that claim after the appraisal. The 
parties agreed on the key facts: (1) State Farm “accepted” 
Hinojos’s claim and paid some money toward the claim 
within the statutory window; and (2) State Farm paid the 
full amount owed after the deadline had passed.  The issue 
presented to the Texas Supreme Court was whether State 
Farm could avoid liability under the TPPCA as a matter of 
law based on the facts of the case.  The Court held it could 
not.23  

After the court of appeals ruled, the Texas Supreme Court 
decided Barbara Technologies Corp. v. State Farm Lloyds.24 
In that case, State Farm rejected a claim because it valued 
the property damage below the policy’s deductible.25 State 
Farm later paid the claimant based on an appraisal award.26 
The Court held the payment of the appraisal award did not 
foreclose prompt payment damages.  An appraisal payment, 
the Court concluded, “is neither an acknowledgment of 
liability nor a determination of liability under the policy for 
purposes of TPPCA damages under section 542.060” and 
“has no bearing on any deadlines.”27 Thus, “[n]othing in the 
TPPCA would excuse an insurer from liability for TPPCA 
damages if it was liable under the terms of the policy but 
delayed payment beyond the applicable statutory deadline, 
regardless of use of the appraisal process.”28

The Court then discussed its decisions in Barbara 
Technologies along with Alvarez v. State Farm Lloyds.29 The 
Court explained that in Alvarez, as in Hinojos, State Farm 
initially determined the claim fell below the homeowner’s 
deductible; the homeowner objected; State Farm paid more 
toward the claim; an appraisal award assessed an amount 
higher than what State Farm had paid; and State Farm 
paid the award.30 The Court noted that in Alvarez, they 
had likewise reversed summary judgment for State Farm, 
holding that the later payment of the appraisal award did 
not bar Prompt Payment liability.31

The Court held that the situation in Hinojos was analogous 
to those in Barbara Technologies and Alvarez, and found that 
that State Farm was liable under TPPCA in connection with 
the payment of the appraisal award outside the statutory 
deadline.32 The Texas Supreme Court rejected State Farm’s 
argument that the TPPCA requires only “a reasonable 
payment” within the 60-day statutory window, and reasoned 
that nothing in the Act discharges prompt payment liability 
based on the partial payment of the amount that “must be 
paid” under the policy.33 “Otherwise,” the Court warned, 
“an insurer could pay a nominal amount toward a valid claim 
to avoid the prompt payment deadline that the Legislature 
has imposed.”34 

The Hinojos Court then examined its prior decision in 
Republic Underwriters Insurance Co. v. Mex-Tex. Inc.35 and 
found that an insurer owes interest on the amount of the 
claim it did not promptly pay when it makes a partial 
payment.36 The court reasoned that the phrase “must be paid 
by the insurer” found in the TPPCA’s definition of “claim” 
includes the amount of the claim “ultimately determined 
to be owed, which of course would be net of any partial 
payments made prior to that determination.”  The Court 
explained “[t]his encourages insurers to pay the undisputed 
portion of a claim early, consistent with the statute’s purpose 
‘to obtain prompt payment of claims made pursuant to 
policies of insurance.’”37 

The Court further explained that the TPPCA definition of 
“claim,” in the context of sections 542.058 and 542.060, 
“comprises both liability for the loss and the amount owed 
for that loss.”38 Removing the amount that “must be paid” 
from the statutory definition, asserted the majority, “fails to 
cohere with [TPPCA’s] primary remedy, which is ‘interest 
on the amount of the claim that was not promptly paid.’”39 

Finally, the majority explained, that although the TPPCA, 
provides that an insurer may “notif[y] a claimant . . . that the 
insurer will pay . . . part of a claim,” it “does not authorize 
partial payment of an accepted claim.”40  Rather, the 
TPPCA, “does not provide that a partial payment of a valid 
claim discharges liability for statutory interest.”41 Thus, 
the majority held “that an insurer’s acceptance and partial 
payment of the claim within the statutory deadline does not 
preclude liability for interest on amounts owed but unpaid 
when the statutory deadline expires.”42

The Court reasoned that “[b]y requiring insurers to 
promptly satisfy claims that they owe in their entirety, the 
Legislature incentivizes insurers to resolve disputes and 
invoke the appraisal process sooner rather than later.”43  The 
Court went on to find that although the TPPCA is silent 
as to reasonableness, a reasonable payment should “roughly 
correspond” to the amount owed on the claim.44 “When it 
does not,” held the Court, “a partial payment mitigates the 
damage resulting from a [TPPCA]violation. Interest accrues 
only on the unpaid portion of a claim.”45

The Court acknowledged “[a] significant delay in requesting 
an appraisal . . . may cause additional interest to accrue.”46   It 
noted that “it is the insurer’s responsibility to seek prompt 
resolution of a disputed claim through appraisal to avoid 
statutory interest on amounts that were not promptly paid.”47

HINOJOS – TEXAS SUPREME COURT 
DISSENTING OPINION (JUSTICE GUZMAN) 

Justice Guzman joined in Justice Blacklock’s dissent (see 
next section) but wrote separately to further explain why she 
joined the Court’s opinion in Barbara Technologies Corp. but 
could not do so in Hinojos.48 Justice Guzman explained that 
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Barbara Technologies applied to the extent it held appraisals 
do not extend the deadlines in the TPPCA. But Barbara 
Technologies neither involved nor answered the dispositive 
question in Hinojos, as she posed it: “whether the insurer’s 
partial payment of a claim before the deadline precludes 
liability under the Act.”49 On that issue, she concluded “the 
Act’s plain language favors judgment for the insurer.”50

Justice Guzman explained the Legislature designed the 
TPPCA “to promote the prompt payment of insurance 
claims.”51 To that end, she relayed, the TPPCA “provides a 
series of payment windows and imposes liability on insurers 
for non-compliance.”52 One of those windows, found in 
section 542.057(a), requires an insurer that has accepted 
“a claim or part of a claim” to “pay the claim” within five 
days after notifying the insured.53  Hence, paying “part 
of a claim” constitutes paying “the claim” under section 
542.058(a), which immediately follows, provides a catch-all 
60-day payment window and provides for damages when 
an insurer “delays payment of the claim.”54  Because paying 
“part of [the] claim” amounts to “pay[ing] the claim,” an 
insurer cannot be subject to liability for “delay[ing] payment 
of the claim” when it pays what it determines to be the 
correct amount even though an appraisal award later turns 
out to be higher.55

Justice Guzman further remarked that the majority had 
incorrectly relied on Barbara Technologies to reach its 
conclusion that paying “part of a claim” does not qualify 
as “payment of the claim.”56 Justice Guzman explained that 
in Barbara Technologies, the insurer rejected the full amount 
of the claim and paid nothing before the 60-day payment 
window closed.57 

According to Justice Guzman, Hinojos involved a different 
question than the one at issue in Barbara Technologies, 
namely when payment of “part of a claim” is timely.58 As to 
timely payment of part of a claim, the plain language of the 
TPPCA compels the conclusion, reasoned Justice Guzman, 
that State Farm complied with the TPPCA as a matter of 
law by paying, within the payment-window deadlines, the 
part of the claim it determined through investigation it 
owed.  In sum, Justice Guzman reasoned that paying “part 
of a claim” is “pay[ing] the claim,” so State Farm did not 
“delay payment of the claim” and that to hold otherwise 
strays from the obligation to construe statutes as written.59

HINOJOS – TEXAS SUPREME COURT 
DISSENTING OPINION (JUSTICES BLACKLOCK 
AND GUZMAN)

Justice Blacklock disagreed with the majority’s suggestion 
that the outcome in Hinojos was controlled by the Court’s 
decisions in Barbara Technologies and Ortiz60 He reasoned 
that the issue in Barbara Technologies and Ortiz was 
whether, by invoking appraisal, an insurer could re-set 
section 542.058’s prompt-payment clock, thereby avoiding 

penalties owed by an insurer who “delays payment.”61 
However, Justice Blacklock reasoned that those precedents, 
did not answer the question of whether “an insurer who 
makes a timely payment to its insured but later agrees to 
pay a higher amount ‘delay[ed] payment of the claim’ under 
section 542.058(a) and thereby subjected itself to liability 
under the [TPPCA]?”62

Although Justice Blacklock disagreed with Barbara 
Technologies’ treatment of appraisal, he conceded that when 
an insurer makes no payment at all until substantially 
beyond the statutory deadline, it makes sense to say the 
insurer has “delay[ed] payment of the claim.”63 However 
Justice Blacklock saw a distinction when an insurer paid a 
claim in the amount it determined it owed by the deadline. 
He reasoned that the insurer may have paid less than the 
claimant desired, but the payment of the claim was still 
timely.64

Justice Blacklock also pointed out the fact that in Barbara 
Technologies, the Texas Supreme Court cited to the 
Thirteenth Court of Appeals’ decision in Breshears v. State 
Farm Lloyds65 as “persuasive.”66 Justice Blacklock believed 
that significant, as Breshears involved circumstances similar 
to those in Hinojos, where the insurer made an initial timely 
payment, then later paid more pursuant to an appraisal 
award. Moreover, a different outcome was reached, as the 
court in Breshears sided with State Farm, holding that a 
subsequent payment pursuant to an appraisal award did not 
trigger a violation of the TPPCA when “[t]he Breshears were 
[initially] paid by State Farm within the sixty-day limit.”67 
Thus, Justice Blacklock found inconsistency in the Texas 
Supreme Court’s prior favorable treatment of Breshears.68

Justice Blacklock also criticized the majority for its 
interpretation of Mex-Tex.69 Justice Blacklock noted that 
unlike Barbara Technologies, Mex-Tex addressed, to some 
extent, what it means to “delay[] payment of a claim.”70 He 
further noted that Mex-Tex construed the (similar) statutory 
definition of “claim” in Chapter 542’s predecessor statute 
which read:

“Claim” means a first-party claim that:

(A) is made by an insured or 
policyholder under an insurance policy or 
contract or by a beneficiary named in the 
policy or contract; and

(B) must be paid by the insurer 
directly to the insured or beneficiary.71

Analyzing this language, Justice Blacklock reasoned that 
the majority must be incorrect in how they interpreted the 
term “claim” in their analysis.72 He first reasoned that Mex-
Tex itself did not conclude that the definition’s use of the 
phrase “must be paid by the insurer” means that a “claim” 
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and “the amount ultimately determined to be owed” are 
synonymous.73 He next reasoned that while Mex-Tex, for 
purposes of calculating prompt-pay liability, stands for the 
proposition that a “claim” can never be higher than the 
amount determined to be owed, that Mex-Tex was silent 
as to whether the amount of a “claim,” as defined by the 
statute, could be lower than that amount.74 Justice Blacklock 
next noted that the insurer in Mex-Tex never argued—as the 
insurers in Breshears and Hinojos argued—that its initial 
payment satisfied section 542.058. Instead, in Mex-Tex, the 
insurer argued only that it did not owe prompt-pay damages 
on amounts it paid on time. Justice Blacklock further 
reasoned that the majority’s rendering of the word “claim” 
rendered several passages in the TPPCA “unintelligible.”75 
For instance, Justice Blacklock argued that an insurer cannot 
“receive[] notice of a claim . . . acknowledge receipt of the 
claim . . . or commence an[] investigation of the claim,” if 
the “claim” equates to “the amount ultimately determined 
to be owed.”76

Justice Blacklock also discussed that the obligation to make 
“payment of the claim” within 60 days is triggered once the 
insurer receives all materials required for its investigation, 
but that making payment based on the results of the 
investigation is not “payment of the claim” if, ultimately, 
an appraisal award is higher.77  Justice Blacklock warned,  
“[t]his puts the insurer in no man’s land.”78  He reasoned 
the insurer lacks any way of knowing whether it has paid the 
claim or delayed paying the claim until the insured accepts a 
settlement (presumably waiving Prompt Payment liability) 
or an amount owed is fixed through appraisal or judgment.79

THE POLICYHOLDER’S PERSPECTIVE  (JASON 
MCLAURIN)

Given the discussion above, it is not necessary to address the 
majority’s reasoning in Hinojos or explain why the Hinojos 
decision was beneficial to policyholders. However, it is 
worth identifying some finer points in the opinion that were 
not addressed in great depth.

In Barbara Technologies, as in Hinojos, the insurer at issue was 
found to be liable under the TPPCA for its failure to pay the 
full value of the claim prior to the deadlines outlined in the 
TPPCA. The only real difference between the two factual 
scenarios is: (a) that the carrier in Barbara Technologies so 
grossly undervalued the claim that the deductible was 
not met; and (b) that the carrier in Hinojos so grossly 
undervalued the claim that only a small payment was made 
after applying the deductible. It is therefore worth noting 
that if the Hinojos dissent’s position was adopted, it would 
lead to a scenario where liability under TPPCA could be 
different with respect to two identical policies with different 
deductibles. To put it into context, if the dissent’s opinion 
was adopted, Hinojos would have had the same outcome as 
in Barbara Technologies if the deductible at issue had been 
$5,000 instead of approximately $2,000. Put yet another 

way, under the dissent’s construction of the law, if a carrier 
valued every claim at one dollar above the deductible, they 
could completely escape liability under the TPPCA.

We also know that the Texas Supreme Court has at least 
flirted with characterizing the TPPCA as a strict liability 
statute80 and that other courts have flat out called the TPPCA 
a strict liability statute. Assuming the TPPCA is correctly 
characterized as a strict liability statute, any consideration 
of a carrier’s intentions or state of mind when undervaluing 
a claim is irrelevant. Thus, even if one were to accept that 
a carrier’s failure to correctly value a claim was “innocent,” 
this would have no bearing on a policyholder’s right to 
recover attorneys’ fees and interest under the TPPCA. This 
is supported by the language of the TPPCA itself, which 
does not appear to address the carrier’s motivations in failing 
to timely pay the full value of a claim.

Moreover, the dissenting justices in Hinojos suggest that in 
absence of relief being granted under the TPPCA, a party 
would nevertheless have a right to recover under teX. ins. 
code §§ 541.060(a)(2) and 542.004(b)(4).81 However, 
as noted by the majority opinion in footnote 42 of the 
decision,82 the Texas Supreme Court’s decision in Ortiz cuts 
off a policyholder’s right to common law and statutory bad 
faith claims in the face of an appraisal award. Thus, if the 
dissent’s opinion were to be adopted, a policyholder would 
lose virtually all rights to recover statutory interest and 
attorney’s fees in the face of an appraisal award, both under 
the TPPCA and under statutory and common law bad faith.

Hinojos thus appears to be the logical and correct extension, 
if not a simple reiteration, of the Barbara Technologies, 
Alvarez, and Mex-Tex cases. 

THE CARRIER’S PERSPECTIVE  (MARJORIE 
NICOL)

Not only is Hinojos wrongly decided as so eloquently 
explained by Justice Blacklock in his dissent, but Hinojos 
also ignores the realities of the claims and appraisal processes.  
Consider the following common scenario following a fire 
of unknown origin.  An insured makes a claim for damage 
to his or her home.  The carrier immediately acknowledges 
the claim, has an adjuster inspect the property, reviews the 
adjuster’s report and estimate, accepts the adjuster’s report 
and estimate, and timely issues payment within the TPPCA’s 
60-day payment window.  Then, the insured cashes the 
payment check and is not heard from again for a year.  The 
first notice that the insured is dissatisfied with the payment 
is a lawsuit.  

A year into the lawsuit, the insured invokes appraisal.  The 
carrier agrees, but the appraisal itself takes six months to 
complete due to a variety of reasons not caused by the 
insurer, including that the appraisers cannot come to an 
agreement on their independent estimates and cannot agree 
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on an umpire.  Thus, a court has to select the umpire, and 
there are delays in the appraisers and umpire getting together 
to confer and issue an award.  Finally, the umpire adopts 
the insured’s appraiser’s estimate wholesale, which is twice 
what the carrier originally paid.  The carrier immediately 
pays the award less its prior payment, depreciation, and the 
deductible.  

The carrier’s two payments described above—the original 
payment and the payment of the appraisal award—were both 
immediate.  Yet, under Hinojos, the payments are considered 
delayed under the TPPCA, rendering the carrier liable for 
18% interest and the insured’s attorney’s fees.83  Thus, just 
with respect to interest alone, the carrier must pay 18% for 
the one year when it did not even know the insured was 
dissatisfied with the original payment.  The carrier must also 
continue to pay 18% interest for the one year of litigation 
when it did know the insured would ultimately invoke 
appraisal.  Finally, the carrier must continue to pay 18% 
interest for the six months it took for an appraisal award to 
be issued, despite the fact that it had little to no control over 
the appraisal timetable.   

Under Hinojos, the only way the carrier in the scenario above 
could completely avoid paying the 18% interest would 
have been to guess from the outset what a potential future 
appraisal award might be and pay roughly that amount.  
Another option would be for the carrier to invoke appraisal 
essentially immediately upon receiving the claim and hope 
the process can be completed quickly enough to beat the 
Prompt Payment deadline.  Because neither of those options 
is realistic, a carrier, in the aftermath of Hinojos, will almost 
inevitably be in violation of the TPPCA if an insured at any 
point decides to invoke appraisal.

Hinojos punishes not only a carrier that intentionally delays 
and lowballs its insured, but it also punishes a carrier that 
timely pays what it truly believes it owes.  Appraisal should 
not absolve a carrier that never makes any payment on a 
claim or that only pays well beyond the TPPCA’s 60-day 
window, but it should not penalize a carrier that makes what 
it determines to be an accurate payment timely.

Hinojos raises other issues as well.  For example, the Court 
states that to prevail on his Prompt Payment claim, “Hinojos 
must establish: (1) the amount for which State Farm is 
contractually liable under the insurance policy; (2) that 
State Farm failed to comply with statutory deadlines; and (3) 
statutory damages based on the amount contractually owed 
less the amounts paid within the statutory deadline.”84 The 
third factor indicates that a carrier’s payment outside the 60-
day window has no effect when it comes to penalty interest.  
The carrier then might as well have paid nothing on the 
claim because if payment comes outside the window, it will 
not count when it comes to calculating penalty interest.  In 
other words, if a carrier pays $250,000 on day 75, but it is 
determined a year later in an appraisal award that it should 

have paid $300,000, it will have to pay 18% interest on 
the full $300,000—not the $50,000 difference—from day 
61 until the appraisal award is paid.  This will discourage 
any payment that might be considered late.  If payment 
might be considered late, a carrier is incentivized to invoke 
appraisal and wait to pay anything until the award is issued.

For these reasons, among others, Hinojos turns appraisal 
into a secret weapon that will almost invariably benefit the 
insured in terms of Prompt Payment penalties.  As Hinojos 
is now Texas Supreme Court precedent with little chance 
of overhaul by the Court anytime in the near future, the 
Legislature will need to act to remedy this injustice.
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I. INTRODUCTION

Recently, Texas courts have addressed a wide variety of 
insurance issues, from the Fifth Circuit certifying to 
the Texas Supreme Court important and determinative 
questions of Texas law for which there is no controlling 
precedent, to following and adding new twists to major 
insurance decisions from past years. Highlighted below are 
examples of some of the most influential and interesting 
cases from around the state.

II. APPRAISAL

The last few years we saw twin appraisal decisions from 
the Texas Supreme Court that significantly altered existing 
Texas law. First, in Barbara Technologies Corp. v. State Farm 
Lloyds,1 the Court held that “payment in accordance with 
an appraisal is neither an acknowledgment of liability nor 
a determination of liability under the policy for purposes 
of [Texas Prompt Payment of Claims Act (“TPPCA”)] 
damages under section 542.060.”2 Prior decisions held that 
prompt payment of an appraisal award extinguished all 
liability for extra-contractual claims.3 On the same day, the 
Texas Supreme Court decided Ortiz v. State Farm Lloyds,4 
which held that an insurer’s payment of an appraisal award 
“does not as a matter of law bar an insured’s claims under” 
the TPPCA.5 

Following Barbara Technologies and Ortiz, the Texas Supreme 
Court issued two per curiam decisions: Marchbanks v. Liberty 
Insurance Corp.6 and Perry v. United Services Automobile 
Ass’n.7 In both cases, the Courts of Appeals concluded that 
the plaintiffs could not maintain TPPCA awards because 
their respective insurers had paid appraisal awards.8 Finding 
these two decisions contrary to their opinions in Barbara 
Technologies and Ortiz, the Court reversed both decisions 
and remanded the cases for consideration of the TPPCA 
damages.9

In an interesting twist, the U.S. District Court for the 
Southern District of Texas in Martinez v. Allstate Vehicle and 
Property Insurance Co.10 considered an insurer’s argument 
that a plaintiff could not seek TPPCA damages after an 
insurer had paid an appraisal award because the insurer also 
included interest in the appraisal payment.11 In rejecting 
that argument, the Court denied the insurer’s request for 

summary judgment on the issue of TPPCA damages because 
there was no evidence that the plaintiff had agreed to accept 
the amount in settlement of her TPPCA claims.12 To the 
contrary, the Court noted that “Allstate appears to have paid 
Martinez interest for a tactical reason: to moot her TPPCA 
claim and thereby avoid paying her attorney’s fees.”13 

In Mt. Hawley Insurance Co. v. Harrods Eastbelt, Ltd.,14 
another judge in the U.S. District Court for the Southern 
District of Texas confronted a request by an insurer for the 
Court to order appraisers to use a specific format for the 
appraisal and to “state the amount of loss separately for 
each portion of the property in dispute and for each major 
building component.”15 The Court declined, holding the 
parties to the language in the insurance policy and refusing 
to order additional appraisal requirements beyond the scope 
of the policy.16

III. COVID-19

A smattering of COVID-19 cases have reached the courts 
in Texas. They construe different policy provisions and 
address a variety of different facts, but, so far, all have held 
in favor of the insurers. Here are some examples. First, in 
Diesel Barbershop, LLC v. State Farm Lloyds,17 the court 
found no “accidental direct physical loss” from the presence 
of COVID-19, and that even if there was a tangible injury 
from COVID, the policy’s virus exclusion would preclude 
coverage.18

Next, in DZ Jewelry, LLC v. Certain Underwriters at Lloyds 
London,19 relying on Fifth Circuit cases applying Mississippi 
and Louisiana law and secondary sources, the court held 
that COVID-19 does not cause “direct physical loss of 
or damage to property.”20 The court also declined to find 
coverage for civil-authority orders, business interruption 
losses, or extra expense.21 Even though the court granted the 
insurer’s motion to dismiss for failure to state a claim, the 
court also granted the insured an opportunity to replead.22

In contrast to DZ Jewelry, the Court in Terry Black’s 
Barbecue, LLC v. State Automobile Mutual Insurance Co.23 
adopted the recommendation of the Magistrate Judge to 
grant the insurer’s motion to dismiss, but declined to permit 
the insured to amend because it would be “futile.”24 Like 
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the other cases, the court failed to find covered property 
damage, but the court also declined coverage under a 
separate Restaurant Extension Endorsement.25 Notably, 
this case was appealed to the Fifth Circuit, which recently 
affirmed the opinion of the District Court.26 In making an 
“Erie guess” as to how as to how the Texas Supreme Court 
would decide the issue, the Fifth Circuit observed: “the 
Texas Supreme Court would interpret a direct physical loss 
of property to require a tangible alteration or deprivation of 
property.”27 According to the Fifth Circuit, because the civil 
authority orders prohibiting dine-in services at restaurants 
did not tangibly alter the property, the policy does not 
provide coverage for the claimed losses.28

IV. DIRECTORS & OFFICERS LIABILITY INSURANCE

Like any claims-made coverage, Directors & Officers 
(“D&O”) liability policies form the subject of many litigated 
cases regarding late notice. A recent example is Uni-Pixel, 
Inc. v. XL Specialty Insurance Co.,29 which was decided by the 
Texas Fourteenth District Court of Appeals. In Uni-Pixel, 
the shareholders filed a class action lawsuit against Uni-Pixel, 
Inc. (“Uni-Pixel”) and several of its directors and officers in 
June of 2013, complaining that the defendants had made 
misrepresentations regarding the commercialization of one 
of Uni-Pixel’s products.30 In November of 2013, the SEC 
issued subpoenas to several officers and employees, and later 
in November, the SEC commenced a formal investigation of 
the same alleged misrepresentations.31 In February of 2014, 
the shareholders filed a derivative action alleging, among 
other things, breach of fiduciary duty, waste of corporate 
assets, misappropriation of information, and aiding and 
abetting.32 In June of 2015, the SEC sent a “Wells Notice” 
to the targeted officers and the SEC followed it up with an 
enforcement action filed in March of 2016.33 Because the 
Wells Notice and the enforcement action fell within XL 
Specialty Insurance Co.’s (“XL”) policy period of April 1, 
2015 to April 1, 2016, Uni-Pixel and the affected officers 
and directors tendered those claims to XL for coverage.34 
XL denied coverage, asserting that the alleged wrongful acts 
described in the Wells Notice and the enforcement action 
constituted “Interrelated Wrongful Acts” with the conduct 
described in the class action, the SEC investigation, and the 
derivative lawsuit, so they are treated as a single claim that 
arose at the time of the earliest conduct, which was before 
the inception of the XL policy.35 The Court agreed and 
granted XL’s motion for summary judgment.36 The Court 
of Appeals affirmed the decision of the trial court.37 

In contrast to the late notice cases, Environmental Packaging 
Technologies, Ltd. v. Arch Insurance Co.,38 construed the 
personal conduct exclusions for deliberate fraud and personal 
profit in a D&O policy, as well as the contract exclusion.39 In 
Environmental Packaging Technologies, an underlying plaintiff 
obtained a judgment against Environmental Packaging 
Technologies, Ltd. (“EPT”) and others for common law 

fraud, breach of contract, and breach of fiduciary duty.40 
When the judgment was tendered to Arch—EPT’s insurer, 
Arch declined to pay, arguing that the personal conduct 
exclusions relieved it of any duty to defend or indemnify.41 
The Court examined each exclusion in turn. With respect 
to the fraud exclusion, the Court concluded that a finding 
of common law fraud triggered the Arch exclusion for 
“deliberate” fraud.42 Even though common law fraud can 
be based on a finding of “recklessness,” the Court believed 
other elements of the cause of action required intentional 
conduct, so the “deliberate” standard was met.43 As for the 
profits exclusion, which precludes coverage for claims in 
which an insured gained any personal profit, remuneration 
or advantage to which such insured was not legally entitled, 
the Court held that the finding of breach of fiduciary duty, 
along with a finding that the underlying insureds had 
profited from the breach of fiduciary duty, satisfied the 
Arch exclusion.44 Further, because a party in Texas is never 
entitled to a profit or advantage gained as a breach of duty or 
trust, the insureds were not “legally entitled” to such gains 
or profits.45 The Court concluded that the extra-contractual 
claims likewise failed when coverage was not forthcoming.46 
The Fifth Circuit later affirmed the decision of the district 
court.47

Another D&O opinion addressed a Run-Off Endorsement 
in a series of insurance policies issued to Zale Corporation 
(“Zale”). In Zale Corp. v. Berkley Insurance Co.,48 Zale had 
a tower of D&O insurance, starting with Liberty Insurance 
Underwriters (“Liberty”) and including Berkley Insurance 
Company (“Berkley”) immediately excess of Liberty and 
Starr Indemnity & Liability Company (“Starr”) on top of 
Berkley.49 Both Berkley and Starr followed form to Liberty.50 
The underlying lawsuit arose out of Zale’s merger with 
Signet, another jewelry company.51 As a result of the merger 
activity, several dissenting shareholders filed suit against 
Zale.52 When their action was dismissed by the Delaware 
Chancery Court, they decided to pursue an appraisal action 
to obtain a fair price for their shares.53 On May 29, 2014, a 
majority of the Zale shareholders approved the merger.54 As 
a result of that action, the Liberty policy was amended by a 
Run-Off Endorsement, which extended coverage until May 
29, 2020, but only for wrongful acts that took place prior to 
the merger date of May 29, 2014.55 The Berkley and Starr 
policies were similarly amended to provide coverage only for 
wrongful acts that occurred before the merger date.56 After the 
merger, the dissenting shareholders commenced the appraisal 
action which was settled in 2015.57 Zale then demanded 
that Berkley and Starr fund the settlement.58 When they 
declined, Zale sued them.59 The trial court granted Berkley 
and Starr’s motions for summary judgment.60 On appeal, 
the Court determined that a dissenting shareholder did not 
have standing under Delaware law to file an appraisal action 
until after a merger was fully consummated.61 Accordingly, 
there could be no coverage for the appraisal litigation under 
either of the policies because the alleged wrongful act (need 
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for a Delaware appraisal) occurred after the merger date.62

V. LIFE INSURANCE APPLICATIONS - “INTENT TO 
DECEIVE”

In 2013, the Dallas Court of Appeals decided Medicus 
Insurance Co. v. Todd.63 Todd follows an earlier seminal case 
regarding alleged misrepresentations in a life insurance 
application, Mayes v. Massachusetts Mutual Life Ins. Co.64 
In Mayes, the Texas Supreme Court held that there are five 
factors that must be proven before a life insurance policy 
can be rescinded on the basis of misrepresentations in a life 
insurance application: (1) the making of the representation; 
(2) the falsity of the representation; (3) reliance on the 
misrepresentation by the insurer; (4) the insured’s intent 
to deceive the insurer; and (5) the materiality of the 
misrepresentation.65 In Todd, the Court found that these five 
factors applied regardless of whether the insurer attempted 
to rescind the policy for common law misrepresentations 
or under statutory provisions like section 705.104 of the 
Texas Insurance Code.66 In 2020, the U.S. District Court 
for the Southern District of Texas added another layer to 
this discussion in Landeros v. Transamerica Life Ins. Co.67 
The Landeros Court observed that two different statutes 
apply to the rescission of life insurance policies – one when 
the policy is rescinded within two years of its issuance and 
the other that applies outside of the two-year period.68 
Noting that Transamerica Life Insurance Company 
rescinded the policy within two years of its issuance, the 
Court determined that section 705.051 is the applicable 
statute.69 Although the statutes are similar, section 705.104 
(applicable in Todd) requires that the misrepresentation be 
made “intentionally.”70 Because section 705.051 (the statute 
at issue in Landeros) does not contain this requirement, the 
Court concluded that an insurer who seeks to rescind a life 
insurance policy within two years from the date of issuance 
is not required to prove the insured’s intent to deceive.71

VI. MENCHACA

The seminal decision USAA Texas Lloyds Co. v. Menchaca72 
spawned an intriguing pair of cases involving underinsured 
motorist coverage (“UIM”), one in federal court and one 
from the Texas Supreme Court.

First, in Garza v. Allstate Fire & Casualty Insurance Co.,73 
the plaintiff was involved in a motor vehicle collision with 
a third-party tortfeasor.74 After collecting the tortfeasor’s 
full $30,000 automobile limit of liability, the plaintiff sued 
his own UIM insurer, not for payment of UIM benefits, 
but for extra-contractual claims under the Texas Insurance 
Code.75 After noting that UIM claims differ from first-party 
insurance claims, the Court pointed out that the Texas 
Supreme Court requires an insured to obtain a judgment 
against the third-party tortfeasor to establish his “legal 
entitlement” to recover UIM benefits.76 By suing for extra-

contractual damages only, the plaintiff sought to avoid the 
application of Brainard and its requirement to first obtain 
a judgment against the tortfeasor.77 Instead, the plaintiff 
claimed that the “mental anguish” he had suffered as a 
result of his insurer’s violation of Chapter 541 of the Texas 
Insurance Code constituted an “independent injury” as 
described in Menchaca’s fourth and fifth rules.78 In response, 
the defendant alleged that under Menchaca, a plaintiff would 
be required to plead and prove that his insurer’s acts were “so 
extreme” that the conduct caused some injury apart from 
policy benefits.79 As this case came to the Court on a motion 
to dismiss instead of on a motion for summary judgment, 
the Court focused on plaintiff ’s pleadings and held that “the 
limited facts pled by Plaintiff are insufficient to suggest that 
the actions of Defendant’s agent were extreme as to comply 
with the independent-injury rule and make Plaintiff ’s extra-
contractual claims plausible.”80 Accordingly, the Court 
granted the insurer’s motion to dismiss.81

Garza was decided as an “Erie guess” on June 10, 2020.82 
By March 19, 2021, the Texas Supreme Court confirmed 
the correctness of the “Erie guess” in a consolidated case: In 
re State Farm Mutual Automobile Insurance Co.83 On facts 
virtually identical to Garza, the Court in In re State Farm 
reiterated the two paths to recovery of damages for insurance 
code violations set out in Menchaca: (1) “a right to receive 
benefits under the policy” or (2) “an injury independent 
of a right to benefits.”84 The Court clarified that plaintiffs 
seeking extra-contractual damages in a UIM context must 
show that their “damages are truly independent of [their] 
right to receive policy benefits.”85 According to the Court, 
this standard is not met when a plaintiff ’s sole basis for 
damages is their insurer’s alleged failure to adequately 
pay UIM benefits.86 For this reason, the Court held that 
these insureds cannot recover damages for insurance code 
violations under an independent injury theory.87

VII. PROFESSIONAL LIABILITY

By far, the most litigated issue in a professional liability 
context is late notice, arising out of the claims-made nature 
of professional liability policies. The last few years have been 
no exception.

For example, in Landmark American Insurance Co. v. 
Lonergan Law Firm, P.L.L.C.,88 a per curiam panel of the 
Fifth Circuit decided that a particular notice condition was 
not material and the insurer could be relieved of its duty to 
defend and indemnify only upon a showing of prejudice.89 
In her application to renew her professional liability policy, 
attorney Lonergan included a “Claim Supplement” that 
described certain litigation filed against her.90 Her insurer 
did not dispute the timeliness of the “Claim Supplement,” 
but argued instead that notice should have been given to 
the claims department, not the underwriting department, 
under the policy’s “Notice of Claim” provision.91 The Notice 
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of Claim provision said, “Please send all claim information 
to [insurer].”92 Because “please” is a precatory term instead 
of a mandatory term like “shall,” the Court determined 
that the insurer’s polite direction regarding claims notice 
was not a material condition, and coverage could not be 
denied without evidence of prejudice.93 Accordingly, the 
Court reversed and remanded the case for consideration of 
the prejudice issue.94

In another per curiam opinion, a different panel of the 
Fifth Circuit also found notice sufficient when given to the 
insured’s broker, who failed to forward the notice to the 
insurer. In Evanston Insurance Co. v. OPF Enterprises, L.L.C.,95 
the Court again distinguished the discretionary “may” in 
the notice provision of the policy from the absence of any 
mandatory language like “must” or “shall.”96 In addition, 
the Court looked to the contractual arrangement between 
the broker and the insurer to determine if the broker had 
authority to receive notice from the insured on behalf of the 
insurer.97 Importantly, the Court noted that the agreement 
said the broker was required to “immediately notify [the 
insurer] of all claims, suits, and notices.”98 Recognizing 
that Texas law permits a broker to act as an agent of both 
the insured and the insurer in narrow circumstances such 
as when the broker is specifically authorized to perform a 
particular function, the Court determined that timely notice 
to the broker was sufficient notice to the insurer under the 
circumstances of this case.99

But compare OPF Enterprises with a similar decision in Vela 
Wood, PC v. Associated Industries Insurance Company, Inc.,100 
where there was no evidence of specific authority granted to the 
broker.101 Therein, the insureds were sued in a lawsuit in 2018 
alleging breach of fiduciary duty, fraud, and negligence.102 
They timely notified their broker but did not believe the 
lawsuit constituted a “claim” under the applicable policy.103 
The underlying plaintiffs filed an amended petition against 
the insureds after the policy renewed.104 The insurer denied 
coverage for the amended lawsuit, claiming that notice was 
untimely.105 The insureds raised three issues to challenge this 
denial.106 First, they argued that the original petition did not 
constitute a “claim.”107 Contrary to this assertion, the Court 
reviewed the definition of “claim” in the professional liability 
policy and held that a lawsuit, no matter how poorly drafted, 
met the definition.108 Next, plaintiffs alleged that notice to 
the broker was sufficient.109 Relying on established precedent 
of Clarke v. Allianz Global Risks U.S. Insurance Co.,110 the 
Court found that the broker was an agent of the insureds 
and notice to the broker did not relieve the insureds of 
their notice obligation to the insurer.111 Finally, the insureds 
asserted that an Automatic Extended Reporting Period gave 
them sufficient time to provide timely notice.112 Rejecting 
this argument, the Court concluded that a renewal of the 
existing policy, even if the terms were not identical, did not 
trigger the Automatic Extended Reporting Period.113 It only 
applies if the policy is cancelled or non-renewed, neither of 
which was applicable.114

There is one interesting professional liability case that does 
not involve notice. In Ryan Law Firm, LLP v. New York 
Marine & General Insurance Co.,115 Ryan Law Firm (“Ryan”) 
encouraged its insurer, New York Marine and General 
Insurance Company (“NYM”) to accept a settlement in a 
lawsuit brought against the firm.116 The policy required Ryan 
to obtain its insurer’s consent to any settlement.117 Contrary 
to Ryan’s request, NYM believed that the settlement was too 
high and declined to pay the full amount of the settlement.118 
Ryan went ahead and settled the case and sued NYM for 
breach of contract and extra-contractual damages.119 NYM 
moved for summary judgment, arguing that Ryan breached 
the consent-to-settlement provision by settling the lawsuit 
without its consent.120 Accordingly, NYM had no liability 
for the settlement or any of Ryan’s damages.121 The Court 
disagreed, finding that “Texas law requires an insurer to 
show that the insured’s breach of a consent-to-settlement 
provision prejudiced the insurer to avoid liability under the 
policy.”122 After reviewing the record on summary judgment, 
the Court concluded that NYM had failed to come forward 
with any evidence of prejudice, so it denied the motion for 
summary judgment.123

VIII. EIGHT-CORNERS RULE

In a trilogy of cases spanning both state and federal court, the 
Texas Supreme Court finally and unequivocally confirmed 
that the “eight-corners rule” remains alive and well in Texas 
as the mechanism for determining the duty to defend. The 
discussion began with an opinion from the U.S. District 
Court for the Northern District of Texas in 2018 entitled 
State Farm Lloyds v. Richards.124 In Richards, the Court held 
that the absence of an insuring agreement requiring a defense 
even if the allegations are “groundless, false or fraudulent” 
meant that the eight-corners rule did not apply.125 The Court 
also permitted extrinsic evidence on the issue of the duty to 
defend, finding the duty to defend and the duty to indemnify 
“coextensive” under the terms of the policy at issue.126 The 
plaintiffs appealed to the Fifth Circuit which certified the 
issue to the Texas Supreme Court.127

In Richards v. State Farm Lloyds,128 the Texas Supreme Court 
decided that State Farm Lloyds had not contracted away 
the eight-corners rule by drafting its insuring agreement 
without language stating that it would defend claims even 
if they were “groundless, false or fraudulent.”129 The Court 
goes on to say that the eight-corners rule is not contingent 
on the presence of particular language in the policy, like a 
“groundless-claims clause.”130 To the contrary, the eight-
corners rule is a settled feature of Texas law that has been 
around since 1956.131 It is not a judicial amendment to the 
insurance policy.132 Instead, “its purpose is to effectuate 
[the agreements in the policy], to enforce them consistently 
and predictably so that parties may write their agreements 
knowing how courts will interpret them.”133 On the issue of 
the use of extrinsic evidence to ascertain the duty to defend, 
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the Court declined to rule, saying the issue was outside of 
the scope of the certified question.134 

Back in the Fifth Circuit after receiving the Texas Supreme 
Court’s opinion, the Court in State Farm Lloyds v. Richards135 
again faced the issue of permitting the introduction 
of extrinsic evidence to determine the duty to defend. 
According to the Court, the Texas Supreme Court in Loya 
Insurance Co. v. Avalos136 only recently applied a very narrow 
exception to the eight-corners rule when there is “conclusive 
evidence” that the insured has manipulated the pleading 
allegations to obtain a defense and coverage.137 The Court 
found no allegations of collusive fraud by the insureds in 
Richards, so it concluded that the exception did not apply.138 
The Court then considered its own so-called “Northfield 
exception,” named for Northfield Insurance Co. v. Loving 
Home Care, Inc.139 Northfield carved out a narrow exception 
to the eight-corners rule where extrinsic evidence goes solely 
to a fundamental issue of coverage that does not overlap 
with the merits of the underlying claim or contradict the 
allegations in the underlying lawsuit.140 Also finding that 
exception inapplicable, the Court reversed the decision of 
the district court and ruled that State Farm must defend.141

In an arresting final note to this line of cases, on March 12, 
2021, the Fifth Circuit certified the following questions to 
the Texas Supreme Court in BITCO General Insurance Corp. 
v. Monroe Guaranty Insurance Co.: 142

1. Is the Northfield exception permissible under 
Texas law?143

2. “When applying such an exception, may a 
court consider extrinsic evidence of the date of 
an occurrence when (1) it is initially impossible 
to discern whether a duty to defend potentially 
exists from the eight-corners of the policy and 
pleadings alone; (2) the date goes solely to the 
issue of coverage and does not overlap with the 
merits of liability; and (3) the date does not en-
gage the truth or falsity of any facts alleged in 
the third party pleadings?”144

On February 11, 2022, the Texas Supreme Court answered 
the certified questions.145 According to the Court, 
considering extrinsic evidence is proper when: (1) it goes 
solely to the issue of coverage and does not overlap with the 
merits of liability; (2) does not contradict facts alleged in the 
pleading; and (3) conclusively establishes the coverage fact to 
be proved.146 In considering the second question, the Court 
determined that a court may consider extrinsic evidence 
of the date of an occurrence if the above requirements are 
met.147

IX. STOWERS/SORIANO

Several recent decisions from the federal courts implicate 
Stowers or Soriano or both. In American Guarantee & 
Liability Insurance Co. v. ACE American Insurance Co.,148 the 
Fifth Circuit considered whether a lump sum policy limits 
demand made to the surviving spouse and minor children 
of the decedent should have been accepted.149 The mother 
asserted her own claims and served as next friend to her 
children.150 A guardian ad litem was appointed.151 ACE 
American Insurance Company (“ACE”) argued that the 
policy limits demand could not give rise to Stowers liability 
because court approval of the minors’ claims made the 
demand inherently conditional.152 A valid Stowers demand 
must be unconditional.153 The Court disagreed, saying, 
“because the record is void of any specter of adverse interests 
between Michelle and her children,” the Court considered 
it a valid unconditional Stowers demand.154 ACE’s refusal to 
accept the demand created liability because “an ordinary, 
prudent insurer would have accepted it.”155

In Galindo v. Empower Managing General Agency Inc.,156 
the U.S. District Court for the Western District of Texas 
confirmed two important aspects of Stowers and Soriano. 
In Galindo, Empower Managing General Agency Inc. 
(“Empower”), acting as a managing general agent for an 
insurer, paid the entire policy limits to one set of plaintiffs 
who claimed to be the surviving wife and child of the 
decedent without checking to see if they were the legitimate 
survivors.157 When another set of alleged survivors appeared 
and demanded the policy limits, Empower denied the claim 
for lack of policy limits.158 The second set of survivors sued 
for breach of Stowers.159 The Court first reiterated that 
Stowers liability only attaches to an insurer.160 There was no 
dispute that Empower was a managing general agent and not 
an insurer, so the Court found that Empower was entitled 
to summary judgment on the plaintiffs’ Stowers claim.161 
Similarly, the Court agreed with the parties that Soriano is 
merely an extension of Stowers that applies to cases in which 
there are multiple competing claimants.162 Applying the 
same rationale as that which applies to Stowers, the Court 
concluded Empower had no separate liability under Soriano 
because it is not an insurer.163

X. WORKER’S COMPENSATION

Although this case does not construe a worker’s compensation 
policy per se, it is an important piece of jurisprudence that 
impacts the payment of worker’s compensation claims. 
In Mo-Vac Service Company, Inc. v. Escobedo,164 the Texas 
Supreme Court revisited the intentional-tort exception to 
the exclusive remedy provision and held “for the intentional-
tort exception to the exclusive remedy to apply, the employer 
must believe that its actions are substantially certain to 
result in a particular injury to a particular employee, not 
merely highly likely to increase overall risks to employees in 
the workplace.”165 
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By Michael Gonzales, Akerman LLP

DOES A DEFAULT JUDGMENT SATISFY TEXAS’  
NO-DIRECT-ACTION RULE?
The general rule that an insurer may not be sued by an 
injured third-party without a judgment or valid assignment 
is not novel.1 Likewise, Texas courts have long grappled 
with whether certain proceedings are sufficiently adversarial 
between a plaintiff and defendant-insured so as to bind 
an insurer in subsequent coverage litigation.2 The Texas 
Supreme Court has yet to assess whether a default judgment 
is an adversarial proceeding in the context of the no-direct-
action rule.3 In Turner v. Cincinnati, the Fifth Circuit was 
asked to determine, in part, whether a default judgment 
was sufficiently adversarial to satisfy the subject policy’s no-
action clause.4 

In Turner, Cincinnati Insurance Company (“Cincinnati”) 
issued a claims-made liability insurance policy to the directors 
and officers of Ability Holdings, Inc., ATI Enterprises, 
Inc., and ATI Acquisition Company (collectively referred 
to as “Entities”). The subject policy’s no-action provision 
provided 

No action shall be taken against us unless, 
as a condition precedent thereto, there 
shall have been full compliance with all 
of the terms of this policy and until the 
obligation of the ‘policy insureds’  to 
pay shall have been finally determined, 
either by an adjudication against them 
or by written agreement of the ‘policy 
insureds’, the claimant and us.5 

The Entities owned or operated trade schools in Texas 
and were named defendants in lawsuits brought by former 
students who alleged the Entities “misrepresented the 
quality and results of its programs.”6 The first lawsuit 
commenced on June 29, 2010, and a second, separate 
lawsuit commenced  on October 14, 2011. On January 21, 
2014, ATI filed for bankruptcy and on June 6, 2019, the 
court entered a default judgment in favor of the plaintiffs 
because ATI failed to appear at trial and did not defend 
against the claims. The plaintiffs subsequently commenced 
action against Cincinnati seeking to recover against ATI’s 

insurance policy. “Plaintiffs claimed that ‘as judgment 
creditors’ of ATI, they were ‘entitled to enforce Defendant 
Cincinnati’s obligations under the insurance contract.’”7 

The case was removed to the Western District where the 
district court denied Plaintiff ’s partial motion for summary 
judgment and granted Cincinnati’s motion for summary 
judgment on the following reasons: (1) Plaintiffs lacked 
standing to bring a direct action against Cincinnati because 
the default judgment against ATI was not “fully adversarial” 
and Plaintiffs lacked a valid assignment and (2) there was 
no coverage afforded under the subject policy for the claims 
asserted against ATI because the separate lawsuit constituted 
a single claim which preceded policy inception. 8

On appeal, the Fifth Circuit first addressed whether Plaintiffs 
impermissibly brought a direct-action against Cincinnati. 
The answer to this, the Court notes, “lies at the intersection 
of two lines of Texas Supreme Court cases”—one line of 
cases  pertaining to Texas’ no-direct-action rule and the 
other line of cases regarding what specific proceedings are 
considered sufficiently adversarial. 

With respect to the first line of cases, the no-direct-action 
general rule is that “an injured party cannot sue the 
[defendant’s] insurer directly until the [defendant’s] liability 
has been finally determined by agreement or judgment.”9 A 
legal obligation to pay must first be determined. The court 
notes “[t]he no-direct-action rule arises in part from the 
frequent usage of no-action clauses in insurance policies and 
the Texas court’s willingness to enforce such provisions.”10 
The insurance policy at issue in Turner contains a no-action 
provision. 

The lynchpin for binding Cincinnati to the default-
judgment is whether the judgment comports with the 
policy’s no-action provision, which provides the contours 
for what constitutes a fully adversarial proceeding. 
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What Constitutes a “Fully Adversarial Proceeding”: 
The Gandy and Hamel Backdrop 
For the second line of Texas Supreme Court cases, the 
Fifth Circuit looked at whether a default judgment is fully 
adversarial to bind an insured in a subsequent coverage 
lawsuit. The Court began with State Farm Fire & Casualty 
Co. v. Gandy and its progeny. In Gandy, the Texas Supreme 
Court addressed whether an insured-defendant’s assignment 
of insurance claims and agreed judgment was sufficiently 
adversarial. In invalidating the assignment, the court held 

Adjudication of an insurer’s obligations 
before determination of the defendant 
insured’s liability to plaintiff removes the 
justification for a settlement like the one 
in this case in most instances. In no event 
should a judgment agreed to between 
plaintiff and defendant be binding 
on defendant’s insurer. If an insurer’s 
liability is to be litigated in an action by 
a plaintiff as defendant’s assignee after 
such judgment is rendered, it should be 
done on the strength of plaintiff ’s claims 
rather than the generosity of defendant’s 
concessions.11 

The Texas Supreme Court subsequently refined the above 
rule in Gandy, in Great American Insurance Company 
v. Hamel. Hamel clarified the barometer for measuring 
whether proceedings are fully adversarial is “whether, at 
the time of the underlying trial or settlement, the insured 
bore an actual risk of liability for the damages awarded or 
agreed upon, or had some other meaningful incentive to 
ensure that the judgment or settlement accurately reflects 
the plaintiff ’s damages and thus the defendant-insured’s 
covered liability loss.”12  The Hamels sued their builder and, 
before trial, entered into factual stipulations and a pre-trial 
agreement with the builder to support their allegations.13 
The stipulations “demonstrate[d] a shift from the position 
the Builder took in discovery responses served earlier in the 
suit” in which the builder contested liability.14 At trial, the 
builder offered no witnesses and made no objections to the 
Hamel’s evidence resulting in an award for the Hamels. The 
Hamels subsequently sued Great American to recover the 
underlying damages. The question before the Court was 
whether the trial was the product of collusion and therefore, 
not sufficiently adversarial.15 Under the refined rule, the 
Court held the underlying trial was not fully adversarial due 
to the factual stipulations and pre-trial agreement that the 
Hamels would not pierce the corporate veil and enforce the 
judgment against the Builder’s owner. The Court opined 
that the “agreement eliminated any meaningful incentive 
the Builder had to contest the judgment.”16 The Court 
further explained:

When the parties reach an agreement 
before trial or settlement that deprives 

one of the parties of its incentive to 
oppose the other, the proceeding is no 
longer adversarial. Stated another way, 
proceedings lose their adversarial nature 
when, by agreement, one party has 
no stake in the outcome and thus no 
meaningful incentive to defend itself. 
When a plaintiff agrees to forgo execution 
of a judgment against a defendant’s 
assets, whether in conjunction with a 
settlement or before trial, the defendant 
no longer has a financial stake in the 
outcome and thus likely has no interest 
in either avoiding liability altogether or 
minimizing the amount of damages. We 
believe adversity turns on the insured 
defendant’s incentive to defend (or lack 
thereof ), and an after-the-fact evaluation 
of the parties’ trial strategies therefore 
has no place in the analysis.17

In the Court’s assessment, the absence of an incentive to 
defend rendered the underlying trial a mere formality and 
not binding on Great American.18

The Policy’s No-Action Provision Provides the 
Contour for Analyzing the Adversarial Requirement 
Ultimately, the Court held that whether a default judgment 
is sufficient enough to meet the fully adversarial requirement, 
will depend on the policy language of the specific contract. 
In Hamel and Gandy, the Court held that to satisfy the no-
direct-action rule, the judgment against the insured must be 
“the result of a fully adversarial trial.” 19 The Court referred 
to the Texas Court of Appeals decision in Landmark Am. 
Ins. Co. v. Eagle Supply & Mfg. L.P. and its application of the 
following no-action provision:

No action will be taken against 
[Landmark] unless, as a condition 
precedent, the Insured is in full 
compliance with all of the terms of 
this policy and until the amount of 
the insured’s obligations to pay shall 
have been finally determined, either 
by judgment against the insured after 
actual trial, or by written agreement 
of the insured, the claimant and the 
Company.20

In Gandy, Hamel, and Landmark, the policies’ no action 
provision includes the “actual trial” language.21 A default 
judgment may not be sufficiently adversarial under that 
specific policy language as it is not an actual trial.22 However, 
in Turner, the Fifth Circuit noted the policy language did 
not contain the “actual trial” requirement.23 Without this 
policy language, and as long as the insured bore an actual 
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risk of liability for damages, or other incentive to ensure 
the settlement or judgment accurately reflects the plaintiff ’s 
damages, a default judgment was sufficiently adversarial to 
satisfy the no-action provision.24 Thus, ATI had standing to 
bring a direct action against Cincinnati.25  

Conclusion

In practice, if an underlying plaintiff obtains a default 
judgment and looks to recover from the insured’s carrier, it 
is important to first assess the policy language. Does the no-
action provision in the policy contain the language “actual 
trial”? If so, it is likely that a default judgment will not be 
sufficiently adversarial to bind an insurer. However, if it does 
not contain the specific language, following Turner’s holding, 
it may be sufficient to allow the underlying plaintiff to sue 
the insurer directly to recover damages.26

1  See In re Essex Ins. Co., 450 S.W.3d 524, 525 (Tex. 2014) 
(“[A]n injured party cannot sue the [defendant’s] insurer direct-
ly until [the defendant’s] liability has been finally determined by 
agreement or judgment.”); see also, State Farm Cnty. Muts. Ins. Co. 
v. Ollis, 768 S.W.2d 722, 723 (Tex. 1989) (holding that third-par-
ty plaintiffs “cannot enforce the policy directly against the insurer 
until it has been established, by judgment or agreement, that the 
insured has a legal obligation to pay damages to the injured par-
ty.”). 
2  See, e.g., Great Am. Ins. Co. v. Hamel, 525 S.W.3d 655, 662; 
668 (Tex. 2017) ( “In no event . . . is a judgement for plaintiff 
against defendant rendered without a fully adversarial trial, bind-
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in an action against defendant’s insurer by plaintiff as defendant’s 
assignee.”) quoting State Farm Fire & Cas. Co. v. Gandy, 925 
S.W.2d 696, 714 (Tex. 1996). 
3  Turner v. Cincinnati Ins. Co. No. 20-50548, 2021 U.S. App. 
LEXIS 24439, at *21 (5th Cir. 2021) (“Texas’s highest court, [] 
has not decided a case involving the no-direct-action rule in the 
context of plaintiffs obtaining a judgment that is potentially in-
sufficient.”)
4  Id. (“The relevant question, then, is whether the [default] 
judgment suffices under the no-action clause.”).
5  Id. at *23. 
6  Id. at *4–5. 
7  Id. at *9. 
8  This article analyzes the first basis for granting Cincinnati’s 
motion for summary judgment, whether a default judgment is 
fully adversarial to allow for a direct action against the insurer. 
This article does not analyze the second basis for granting Cin-
cinnati’s Motion, whether coverage was precluded based on the 
subject policy’s interrelated wrongful acts provision.
9  Turner, LEXIS 24439 at *16. 
10  Id.  citing Getty Oil. Co. v. Ins. Co. of N. Am., 845 S.W.2d 
794, 801 (Tex. 1992). 
11   Gandy, 925 S.W.2d at 719 (Tex. 1996). 
12  Hamel, 525 S.W.3d at 666. 

13  Id. at 660. The stipulations included:
•  Because the Builder stepped in to substitute 

for the Original Builder after construction 
began, the Builder had a duty to inspect the 
Original Builder’s work and ensure that it 
was performed in a good and workmanlike 
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•  The Builder had a duty to inspect its own 
subcontractors’ work and ensure it was per-
formed in a good and workmanlike manner; 

•  Several construction-related defects resulted 
in water entering the residence; 

•  The Builder did not discover these defects 
during its inspection of the home, and this 
failure was an “honest mistake”; 

•  Had the Builder inspected the home more 
closely and noticed the problems, it could 
have fixed them and prevented the resulting 
damages. “Because this problem was present, 
the Residence was not built in a good and 
workmanlike manner”; and 

•  The construction defects identified as the 
cause of the water damage were not related to 
Exterior Stucco. Id. 

14  Id. 
15  Id. at 665. 
16  See id. at 667. 
17  Id. 
18  Id. at 668. 
19   Id. at *22.  
20  Id. 
21  Id. 
22  Id. 
23  Id. at *26. 
24  Id. citing P.G. Bell Co. v. U.S. Fid. Guar. Co., 853 S.W.2d 
187, 189–90 (Tex. App.—Corpus Christi-Edinburg 1993, no 
writ); Filley v. Ohio Casualty Ins. Co., 805 S.W.2d 844, 846–48 
(Tex. App.—Corpus Christi-Edinburg 1991, writ denied); Gulf 
Ins. Co. v. Vela, 361 S.W.2d 904, 908 (Tex. App.—Austin, writ 
ref ’d n.r.e.). 
25  Id. at *27. 
26    The author and editors wish to acknowledge Beth Kressel It-
ken of Tollefson Bradley Mitchell & McLerol, LLP and her recent 
article “Fifth Circuit Interprets Texas’s No-Direct-Action Rule as 
Applied to Third Party Plantiffs with Underlying Default Judge-
ment.” See http://insurancelawsection.org/fifth-circuit-interprets-
texass-no-direct-action-rule/ 
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By Matthew J. Kolodoski

FOUR YEARS LATER: THE IMPACT OF TEXAS 
INSURANCE CODE SECTION 542A.006 ON 
INSURANCE LITIGATION

Matthew J. Kolodoski is a Partner in the Dallas office of Thompson, Coe, Cousins & Irons, LLP. His practice focuses 
primarily on the representation of insurance carriers in all aspects of insurance coverage and extra-contractual litigation.

Chapter 542A of the Texas Insurance Code went into 
effect over four years ago on September 1, 2017. One of 
the stated purposes of Chapter 542A was to “mitigate the 
growing trend of abusive severe weather event lawsuits” that 
were brought by “[o]pportunistic lawyers [who] have been 
using extreme weather events as a pretext for exaggerating 
damages, suing innocent parties, and failing to give notice 
to insurers before filing lawsuits.”1 Its supporters observed 
a 1,400 percent increase in weather-related lawsuits 
against property insurers prior to its adoption, which were 
“motivated by profit, not actual damages to real property.”2 
In adopting the bill, the Texas Legislature intended to curb 
such actions.3 In contrast, policyholder attorneys responded 
with warnings about the impact of Chapter 542A, including 
its regression of policyholders’ rights.

Since Chapter 542A went into effect, both state and federal 
courts in Texas have continued to wrestle with the nuances 
of its application. One of the most important (and to some, 
infamous) provisions of Chapter 542A is found in section 
542A.006. Section 542A.006 allows for the election of legal 
responsibility by insurers for their agents. Once an election 
is made, no causes of action exist against that agent related 
to the claim and the agent must be dismissed from the 
lawsuit. Since its inception, section 542A.006 has birthed 
a vigorous split among the federal district courts in Texas 
regarding the impact of the timing of an election of legal 
responsibility on diversity jurisdiction in federal courts—
which, of course, can have a profound impact on the entire 
lawsuit and even its ultimate outcome. On one hand, some 
courts have held that an election under section 542A.006 
after suit is filed is tantamount to a dismissal for improper 
joinder. Accordingly, the case can be removed to federal court 
because diversity existed at the time of removal. On the other 
hand, other courts have held that removal to federal court is 
precluded under the voluntarily-involuntary rule if the in-
state defendant was properly joined when the lawsuit was first 
filed, even if a later election of legal responsibility was made 
under section 542A.006 prior to an attempted removal to 
federal court. This article considers both positions and the 
impact of section 542A.006 over the past four years. To that 
end, the article assesses one of the most recent decisions in 
Valverde v. Maxum Casualty Insurance Co. to illustrate the 
split among federal district courts in Texas regarding this 
issue, as well as the legal basis of the Court’s dispute.

I. Election of Legal Responsibility 

Prior to adopting Chapter 542A, a common litigation tactic 
regularly employed in first-party residential and commercial 
property cases was to name a local independent adjuster in 
the lawsuit.4 Independent adjusters are independent agents 
who work for multiple insurance companies and investigate 
claimed losses.5 Beyond mere jurisdictional implications, 
which are considered later in this article, such an approach 
has the real-world effect of suing a person in their individual 
capacity.6

In adopting Chapter 542A, the Texas legislature curbed this 
practice by allowing carriers to “elect to accept whatever 
liability an agent might have to the claimant for the 
agents acts or omissions related to the claim by providing 
written notice to the claimant.”7 Importantly, the Texas 
Legislature broadly defined “agent” as “an employee, agent, 
representative, or adjuster who performs any act on behalf 
of an insurer.”8 Additionally, the text of section 542A.006 
imposes no limitation on when an insurer must make the 
election, and the election may be made either pre-suit or 
after suit has already been filed.9 The statute provides that if 
an insurer makes this election before suit is filed, “no cause 
of action exists against the agent related to the claimant’s 
claim.”10 If the claimant then proceeds to file suit, the 
statute mandates dismissal of the action with prejudice.11 
When an election occurs after suit has been filed, the Texas 
Insurance Code still dictates “the court shall dismiss that 
action with prejudice.”12 Simply put, section 542A.006 
arguably mandates the same result whether the election 
occurs pre-suit or after suit has been filed—i.e., dismissal 
of the causes of action against the agent. How this affects 
jurisdiction and removal to federal court will be considered 
in subsequent sections.

II. Removal to Federal Court

Jurisdiction is a necessary element for courts to decide cases. 
One way that federal courts have jurisdiction is through 
diversity jurisdiction, which is authority to decide cases 
when a suit involves a controversy between diverse parties 
(based on citizenship) and the amount in controversy 
exceeds $75,000, exclusive of interest and costs.13 When 
these criteria are met, an out-of-state defendant (such as an 
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out-of-state property insurer) may remove the case to federal 
court. There are, however, two mutually exclusive 30-day 
periods when removal to federal court can occur. Under the 
first period, a case may be removed to federal court within 
30 days of when a defendant receives the initial pleading, if 
it is removable on its face.14 The most common example of 
this would be a scenario when a defendant receives service 
of process at the start of the lawsuit, assuming the parties 
are diverse and the amount in controversy exceeds $75,000. 
Under these facts, the lawsuit is removable at the time 
the defendant received the initial pleading and it must be 
removed within 30 days of receipt.

 The second scenario can be more complicated. If a case is not 
removable on the face of the pleading, it may nevertheless be 
removed to federal court within 30 days after the defendant 
receives “a copy of an amended pleading, motion, order 
or other paper from which it may first be ascertained that 
the case is one which is or has become removable.”15 Stated 
another way, a defendant may remove a case to federal court 
“as soon as the action assumes the shape of a removable case 
in the court in which it was brought.”16 Additionally, federal 
procedure mandates that removal under this second period 
cannot occur more than one year after commencement of 
the action.17 A common example of this scenario would 
be a situation where a Texas plaintiff sues both a Texas and 
out-of-state defendant. Under these facts, the lawsuit would 
not be removable when it was originally filed—assuming 
the plaintiff has stated a claim upon which relief can be 
granted against the Texas defendant.18 If the plaintiff later 
files an amended petition in state court that drops the Texas 
defendant, then the out-of-state defendant may remove the 
case to federal court so long as the amount in controversy 
exceeds $75,000 and the case has been pending for less than 
a year. 

Courts have restricted this second period under a judge-made 
rule to require that the change be predicated on a voluntary 
act of the plaintiff, which is known as the “voluntary-
involuntary rule.” Under the voluntary-involuntary rule, 
“an action nonremovable when commenced may become 
removable thereafter only by the voluntary act of the 
plaintiff.”19 The prototypical example of a voluntary act 
would be a plaintiff amending his or her petition to drop a 
Texas defendant from the lawsuit or otherwise non-suit the 
Texas defendant, as used in the second example above. 

The voluntary-involuntary rule was created in 1898 by 
the U.S. Supreme Court in Powers v. Chesapeake & Ohio 
Railway Co.,20 and has been reaffirmed since.21 As explained 
by the Fifth Circuit in Weems v. Louis Dreyfus Corp., which 
considered Powers, the purpose of the voluntary-involuntary 
rule is as follows: 

Until 1949 no statutory provision 
dealt with the question of removal after 
commencement of a suit. The case law 

developed the rule, relatively simple to 
apply, that if the resident defendant was 
dismissed from the case by the voluntary 
act of the plaintiff, the case became 
removable, but if the dismissal was the 
result of either the defendant’s or the court’s 
acting against the wish of the plaintiff, the 
case could not be removed. Although the 
rule has often been criticized for failing 
to explicate an underlying rationale, it 
nevertheless had merit in that it prevents 
removal of those cases in which the issue of 
the resident defendant’s dismissal has not 
been finally determined in the state courts. 
This avoids the duplication and expense 
which would result if a resident defendant 
was dismissed on an appealable ground, 
the nonresident was permitted to remove, 
and the plaintiff then obtained a reversal of 
the dismissal in the state appellate courts. 
On the other hand, that danger does not arise 
where a plaintiff voluntarily drops a resident 
defendant since appeal then is not available, 
and the elimination of the resident defendant 
from the case is final.22 

Thus, finality and appealability is a recognized justification 
for the voluntary-involuntary rule. 

A long-recognized exception to the voluntary-involuntary 
rule, however, is improper joinder.23 The improper joinder 
rule is predicated on the language of 28 U.S.C. § 1441(b)
(2),24 which states that a case may not be removed to federal 
court on the basis of diversity jurisdiction “if any of the 
parties in interest properly joined and served as defendants 
is a citizen of the State in which such action is brought.”25 A 
party may establish improper joinder by showing (1) actual 
fraud in the pleading of jurisdictional facts or (2) a plaintiff ’s 
inability to establish a state-law claim against the non-diverse 
defendant.26 Under the second prong, courts conduct a Rule 
12(b)(6)-type analysis to determine if the plaintiff states a 
claim upon which relief can be granted.27 Under such an 
analysis, courts “look[] initially at the allegations of the 
complaint to determine whether the complaint states a claim 
under state law against the in-state defendant. Ordinarily, if 
a plaintiff can survive a Rule 12(b)(6) challenge, there is 
no improper joinder.”28 When improper joinder has been 
found, however, diversity jurisdiction is justified.

Divergent Approaches: Timing of an Election Under 
Section 542A.006

Much of the initial discussion (and argument) regarding 
elections of legal responsibility under section 542A.006 
focused on the timing of an election. Section 542A.006 
provides that when an election of legal responsibility is made 
pre-suit, “no cause of action exists against the agent related 
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to the claimant’s claim.”29 When a pre-suit election is made, 
the agent should not be named as a defendant in a related 
lawsuit and the initial pleading against an out-of-state carrier 
should, therefore, be removable on its face. Under those facts, 
the carrier should remove the case within the first period—
i.e., within 30 days of receipt of the initial pleading.30 Even 
if the in-state agent is nevertheless named as a defendant by 
a policyholder after notice under section 542A.006 is made 
pre-suit, the case is still removable on its face because no 
causes of action could be sustained against that agent. In 
such cases, the carrier could assert improper joinder in light 
of its pre-suit election when removing the case. Removal 
after a pre-suit election is general uncontroversial.31 In sum, 
when a pre-suit election occurs, removal must occur within 
30 days of when the carrier receives the initial pleading.32

Issues arise, however, when a suit is filed before an election 
of legal responsibility is made.33 The viability of removal 
after a post-filing election of legal responsibility has been 
consistently considered by federal district courts throughout 
Texas since Chapter 542A first went into effect.34 The courts 
have generally adopted two divergent approaches regarding 
the propriety of removal after a post-filing election of 
legal responsibility. Under the first approach, the election 
removes all viable causes of action against the in-state agent. 
Consequently, “dismissal under § 542A.006 is appropriately 
viewed as a dismissal for improper joinder and thus [a] state 
court’s dismissal order is tantamount to a dismissal for 
improper joinder.”35 The widest reading of this approach 
could permit removal within the second removal period 
anytime within one year of the policyholder commencing 
the action, assuming removal occurred within 30 days of the 
state court dismissing the in-state defendant and the amount 
in controversy exceeds $75,000.36 A narrower interpretation 
of this approach would still permit the election to be filed 
within the first removal period, thus permitting a defendant 
to argue improper joinder on the initial pleading’s face based 
on the post-filing election of legal responsibility, assuming 
it occurred within the initial 30-day period and prior to 
removal. 

The second approach adopted by other federal district 
courts, focuses on the propriety of the joinder when suit was 
filed in the state court—not at the time of removal to federal 
court. Under this second approach, if the election did not 
occur pre-suit, then (according to its proponents) joinder 
was proper at the time of filing, and the initial pleading was 
neither removable on its face nor was dismissal voluntary for 
purposes of the voluntary-involuntary rule.37 In short, the 
second approach requires the election to occur pre-suit in 
order for an out-of-state carrier to ever be able to remove a 
case to federal court. The crux of the second approach is an 
expansive application of the voluntary-involuntary rule and 
a restrictive reading of the improper joinder rule.

III. Reconciling Post-Suit Elections, the Volun-
tary-Involuntary Rule, and Improper Joinder: 
Valverde v. Maxum Casualty Insurance Company

As noted in the preceding section, there is little (if any) 
dispute about removal to federal court following a pre-
suit election of legal responsibility—at least as long as they 
occur within 30 days of receiving the initial pleading and 
the amount in controversy exceeds $75,000. Rather, most 
of the litigation has focused on whether cases with post-suit 
elections of legal responsibility under section 542A.006 are 
removable to federal court. The central dispute, as well as the 
arguments for and against removal to federal court in such 
cases, was recently considered in detail in Valverde v. Maxum 
Casualty Insurance Company, which arose in the U.S. District 
Court for the Southern District of Texas.38 In Valverde, a 
property owner brought an action against her insurer, 
alleging that the insurer wrongfully refused to pay insurance 
benefits owed, as well as a non-diverse insurance adjuster for 
his alleged failure to perform an inadequate investigation 
of wind and hailstorm damage to her property.39 She also 
alleged that the adjuster performed an outcome-oriented 
investigation.40 The lawsuit was originally filed in state 
court on May 18, 2021.41 On June 14, 2021, the insurer 
filed a notice of election of legal responsibility, pursuant to 
section 542A.006, in state court and then removed the case 
to federal court on diversity grounds.42

Following the election of legal responsibility and removal 
to federal court, the parties filed a Joint Discovery/Case 
Management Plan on July 12, 2021.43 In reviewing the 
Plan, the court observed that the independent adjuster 
and plaintiff were both Texas citizens and, therefore, the 
court might lack diversity jurisdiction.44 Accordingly, 
the court ordered all parties to “clarify their positions vis-
à-vis this Court’s jurisdiction.”45 On July 28, 2021, the 
insurer responded to the court’s order by filing a Motion 
to Dismiss pursuant to Rule 12(b)(6) of the Federal Rules 
of Civil Procedure.46 Interestingly, the plaintiff failed to 
timely respond, so the Motion to Dismiss was considered 
as unopposed.47 Nevertheless, U.S. District Court Judge 
Micaela Alvarez issued an extensive opinion on August 
31, 2021 that considered the basis of the court’s diversity 
jurisdiction, as well as the main contrary arguments 
considered by other federal courts in similar circumstances.

As an initial matter, the court acknowledged that its prior 
decision in Ramirez v. Allstate Vehicle & Property Insurance 
Co.48 identified “a bright-line rule: a non-diverse defendant 
is improperly joined when ‘the [diverse] defendant has 
demonstrated that there is no possibility of recovery by the 
plaintiff against the in-state defendant.’”49 Based on the 
insurer’s election of legal responsibility in the state court 
and the “bright-line rule,” the court determined that the 
plaintiff could not recover against the adjuster and dismissed 
him from the lawsuit.50
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The court then turned to two recent opinions issued by U.S. 
District Judge Mark T. Pittman in Morgan v. Chubb Lloyds 
Insurance Company of Texas51 and Kessler v. Allstate Fire and 
Casualty Insurance Co.,52 which were issued within minutes 
of each other and “substantially identical in their rejection 
of [Judge Alverez’s] opinion [in Ramirez, which held] that 
jurisdictional facts are determined at the time of removal, 
so the improper joinder rule requires dismissal of the 
nondiverse insurance adjuster after a § 542A.006 election, 
and their further rejection of this Court’s judgment that the 
voluntary-involuntary doctrinal rule does not impair that 
result.”53 Stated another way, Morgan and Kessler rejected 
the “bright-line rule” articulated in Ramirez that found 
removal to federal court proper after a post-suit election of 
legal responsibility in state court.

The court began its reassessment of the issue by considering 
the rules and doctrines at issue in these matters. First, it 
observed that a defendant is entitled to remove a case to 
federal court within 30 days after receipt of “a copy of an 
amended pleading, motion, order or other paper from 
which it may first be ascertained that the case is one 
which is or has become removable.”54 Thus, a defendant 
may remove “as soon as the action assumes the shape of a 
removable case in the court in which it was brought.”55 In 
Valverde, the insurer filed its election of legal responsibility 
for the adjuster in state court and then removed the case 
to federal court within 30 days of its election.56 “In doing 
so, [the insurer] invoked the improper joinder rule,” which 
provides that a case may not be removed to federal court 
on the basis of diversity jurisdiction “if any of the parties in 
interest properly joined and served as defendants is a citizen 
of the State in which such action is brought.”57 However, a 
partying removing a case to federal court may demonstrate 
improper joinder (which satisfies federal jurisdiction) by 
showing the “inability of the plaintiff to establish a cause 
of action against the non-diverse party in state court.”58 
As observed in Valverde, “[i]f the foregoing were the only 
relevant laws and doctrines, dismissal of [the adjuster] would 
be a foregone conclusion.”59 Yet, courts have also looked to 
the voluntary-involuntary rule in such situations—which 
was discussed above.

The voluntary-involuntary rule, according to the court, is 
an “additional stricture,” which provides that when a case 
is not removable on its face, only the voluntary dismissal or 
nonsuit by the plaintiff of the non-diverse defendant can 
make the case removable.60 The rule forms the “core” of 
the disagreement between Morgan (and the “substantially 
identical” opinion in Keller) with Ramirez.61 This also 
echoes the disagreement found in other decisions, as well 
as the split outlined in the preceding section.62 The Morgan 
decision rests on three predicate determinations to find 
that cases must be remanded to state court when a post-
suit election was made prior to removal: (1) the improper 
joinder rule does not override and is not an exception to the 
voluntary-involuntary rule; (2) even if the improper joinder 

rule overrides the voluntary-involuntary rule, the insurance 
adjuster is not improperly joined ab initio so the improper 
joinder rule does not require finding federal jurisdiction; and 
(3) even if the plaintiff appears to have improperly joined an 
in-state defendant adjuster, lingering doubts must result in 
remand.63 The court in Valverde, however, considered and 
rejected each of these propositions for the reasons discussed 
below.

First, Morgan held that “the improper joinder rule and 
voluntary-involuntary rule are two judicial doctrines 
that protect different interests that ‘sit in tension: the 
voluntary-involuntary rule protects a plaintiff ’s right to 
choose its forum; the improper-joinder rule protects a 
defendant’s right to a federal forum.’”64 Moreover, “[e]ach 
rule must have some application, and neither can destroy 
the other.”65 The court in Valverde noted that Morgan relied 
on a 2008 student note in the Baylor Law Review when 
considering this point;66 however, based on U.S. Supreme 
Court authority, “the voluntary-involuntary rule has 
doctrinal vitality that the Fifth Circuit lacks the authority 
to degrade.”67 It then outlined the history of the voluntary-
involuntary rule, observing its “doctrinal genesis” is found 
in the 1889 U.S. Supreme Court case of Powers,68 which 
held that a case was removable to federal court because the 
plaintiff had discontinued its action against all nondiverse 
citizens.69 The voluntary-involuntary rule “took solid form” 
approximately a decade later with the U.S. Supreme Court 
decision in Whitcomb v. Smithson70 in 1900.71 In Whitcomb, 
a state trial court, in a decision later affirmed by the state’s 
appellate courts, directed a verdict in favor of an in-state 
defendant in the pending litigation.72 The remaining 
defendants unsuccessfully attempted to remove the case 
to federal court.73 Ultimately, the U.S. Supreme Court 
affirmed the denial, observing that the directed verdict “was 
a ruling on the merits, and not a ruling on the question 
of jurisdiction.”74 According to the U.S. Supreme Court, 
“[the ruling] was adverse to plaintiff, and without his assent, 
and the trial court rightly held that it did not operate to 
make the cause then removable [to federal court].”75 This 
approach was further clarified by the U.S. Supreme Court 
in American Car & Foundry Co. v. Kettelhake, 76 where the 
court summarized the voluntary-involuntary rule in the 
following terms:

[W]e think it fairly appears from [Powers 
and its progeny] that where there is a 
joint cause of action against defendants 
resident of the same state with the plaintiff 
and a nonresident defendant, it must 
appear, to make the case a removable one 
as to a nonresident defendant because of 
dismissal as to resident defendants, that 
the discontinuance as to such defendants 
was voluntary on the part of the plaintiff, 
and that such action has taken the resident 
defendants out of the case, so as to leave 
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a controversy wholly between the plaintiff 
and the nonresident defendant.77

Thus, consent of the plaintiff was central to the issue of 
removability under the voluntary-involuntary rule, and 
“only the plaintiff ’s voluntary act could create federal 
diversity jurisdiction.”78 

The court in Valverde contrasted Powers and its progeny with 
a prior 1878 U.S. Supreme Court decision in Yulee v. Vose,79 
which held that an out-of-state defendant was entitled to 
remove a case to federal court after a state court dismissed 
all of the plaintiff ’s claims against the in-state defendant.80 
Notably, Yulee has not been overruled by the U.S. Supreme 
Court. As observed by the court in Valverde: “Yulee v. 
Vose therefore squarely conflicts with the later-developed 
voluntary-involuntary rule: in 1878, a case was removable 
after the state court dismissed all non-resident defendants 
against the plaintiff ’s will, but in 1915, it was not.”81 The 
court in Valverde also considered the 1949 amendments to 
the federal removal statute found in 28 U.S.C. § 1446(b) 
and observed that by 1992 ever federal court of appeals to 
address the issue determined that the voluntary-involuntary 
rule survived the enactment of Congress’s amendments.82 
This included the Fifth Circuit with its 1967 decision in 
Weems, which “thoroughly rebuked” the position that 
the voluntary-involuntary rule was overruled by the 
amendments to the removal statute.83 In light of Weems, the 
Valverde court concluded that the voluntarily-involuntary 
rule persists.84 

Based on the above, and in contrast with Morgan, the 
court in Valverde nevertheless concluded that the improper 
joinder rule and voluntary-involuntary rule are “consistent” 
based on looking at the policy cornerstone and scope of the 
rule.85 Notably, the court looked to the holding in Weems in 
reaching this conclusion, which, inter alia, held: 

[The voluntary-involuntary has] merit 
in that it prevents removal of those 
cases in which the issue of the resident 
defendant’s dismissal has not been finally 
determined in the state courts. This 
avoids the duplication and expense which 
would result if a resident defendant was 
dismissed on an appealable ground, the 
nonresident was permitted to remove, and 
the plaintiff then obtained a reversal of the 
dismissal in the state appellate courts. On 
the other hand, that danger does not arise 
where a plaintiff voluntarily drops a resident 
defendant since appeal then is not available, 
and the elimination of the resident defendant 
from the case is final.86

The Valverde court found that this language “supports the 
idea that the voluntary-involuntary rule does not override 

the improper joinder rule in instances in which there is no 
possibility that a nondiverse defendant will be restored to 
the case.”87

Next, the Valverde court disagreed with the Morgan and 
Ramirez courts regarding the timing for an assessment of 
improper joinder. Specifically, the court noted “Morgan 
held that Ramirez’s focus on the plaintiff ’s claims at the 
time of removal was a misinterpretation of precedent, and 
that ‘no Fifth Circuit case holds that the improper-joinder 
rule requires courts to pretend that a defendant that was 
initially joined properly became improperly joined later.’”88 
In support of this reasoning, the Valverde court cited to 
the Fifth Circuit’s opinions in Smallwood v. Illinois Central 
Railroad Co.89 and Flagg v. Stryker Corp.90 Notably, the court 
emphasized that the Fifth Circuit’s en banc decision in Flagg 
stated that “to determine whether a plaintiff has improperly 
joined a non-diverse defendant, the district court must 
examine the plaintiff ’s possibility of recovery against that 
defendant at the time of removal”91 and that “[j]urisdictional 
facts are determined at the time of removal.”92 The court in 
Valverde then explained that “[t]he Flagg court’s holding 
that improper joinder is tested at the time of removal, not 
when the plaintiff ’s claims are first asserted, is consistent 
with numerous preceding Fifth Circuit authorities, and 
the Supreme Court’s long-established holding.”93 Thus, the 
Valverde court concluded that federal courts should look to 
whether there was a viable claim at the time of removal—
not when the lawsuit was filed—when applying the test for 
improper joinder.94

Finally, the Valverde court considered “Morgan[’s] hold[ing] 
that, because a Court must presume a suit lies outside its 
limited jurisdiction and resolve all doubts and ambiguities in 
favor of remand, remand is required in the face of confusing 
precedents governing the improper joinder and voluntary-
involuntary rules.”95 Specifically, the Valverde court rejected 
the position that the controlling law was sufficiently 
ambiguous to mandate remand, as “the Court does not 
find that the Fifth Circuit has left the law in such disarray 
that the Court is entitled to breezily remand a case over 
which diversity jurisdiction evidently attaches.”96 Rather, as 
outlined above, binding authority is clear. Moreover, it has 
been well-established since at least the nineteenth century 
that “[courts] must take jurisdiction if it should.”97 The 
court declined to “simply say that there are doubts in the 
controlling law that require remand” and, consistent with 
direction from the U.S. Supreme Court, resolved issues 
to the best of its abilities in light of relevant authority and 
within the contours of state and federal jurisdiction.98

Ultimately, the Valverde court reaffirmed its decision in 
Ramirez and dismissed the adjuster in light of the insurer’s 
election of legal responsibility under section 542A.006.99 
The court succinctly distilled these principles in the 
following manner: “[an insurer’s] election of liability for 
[an agent] under Texas Insurance Code § 542A.006 in 
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state court prior to removal to federal court ‘effectively and 
irreversibly dismisses the agent from the case and results in 
no reasonable basis for the District Court to predict that the 
plaintiff may be able to recover against the agent, thereby 
resulting in a disregard of the citizenship of the agent for 
purposes of analyzing diversity jurisdiction under 28 U.S.C. § 
1332(a).’”100 Since the Valverde decision was issued, federal 
courts in Texas have unfortunately continued to address 
this situation without adopting a uniform approach.101 
Nor, given the thoughtful positions adopted by the federal 
district courts on both sides, does one appear forthcoming. 
Accordingly, even after four years, the full impact of section 
542A.006 has yet to be realized. Considering only pre-suit 
elections of legal responsibility, however, section 542A.006 
has had a profound impact on ensuring more out-of-state 
property insurers have the option to remove cases to federal 
court.
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and reads those decisions as overly expansive interpretations of 
Fifth Circuit precedent.”); Scout 5 Properties, 2021 WL 5051564, 
at *3 (observing “[t]his split has created considerable confusion 
and uncertainty”).
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