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This issue of the Journal offers a varied combination of articles on topics relevant to practitioners dealing with different 
types of coverage and extra-contractual claims. You will find a practical article on trial strategy in first-party cases from the 
policyholder’s perspective by Trey Mendez, an article analyzing the Menchaca opinion on rehearing by Laura Grabouski, 
a comprehensive article on Late Payment Penalties by Bill Chriss, and a timely summary of potential coverage for sexual 
harassment claims under various types of policies by Tamara Bruno. In addition, Kevin Risley and Stephen Risley reviewed 
numerous insurance cases addressed by the Texas Supreme Court and provide an interesting overview of the Court’s handling 
of those cases in recent years.

Thanks to the authors, and to Managing Editor Jason McLaurin for his invaluable assistance. Thanks also to Associate 
Editors Daniel Troiano, Shannon Spizman, and Michael Gonzales for their excellent editing skills.

The Journal is always open to publishing articles relating to Texas insurance law for the benefit of the bench and bar. If you 
have an article to submit, or a proposed topic, please feel free to send me an email at rebecca@shidlofskylaw.com. 

Rebecca DiMasi

Editor In Chief 

FROM THE EDITORComments
By Rebecca DiMasi

Shidlofsky Law Firm PLLC        
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Greetings:

I am honored to serve this year as Chair of the Insurance Section. I have been involved with the Section since its inception 
and have served on its governing council since 2007. During those 11 years I have watched the section grow to over 2000 
members strong and was delighted to see so many of you at the Advanced Insurance Law Seminar in San Antonio in June. 
Our section has much to be proud of due to the hard work of you all, from the volunteers who give their time to help plan 
and present the CLE’s and webinars to the those who graciously write and edit articles for the Journal, as well as the team 
who helps search out and summarize new insurance cases. Even if you have not been involved on a formal level, I certainly 
encourage you to become involved at whatever level possible. Have a case in which an opinion is issued by state or federal 
courts involving insurance issues? Feel free to submit it to be included in Right off the Press. Have an idea for a webinar you 
would like to see or better yet, present? Contact us. Want to help write or edit an article? Send it in for consideration. Want 
to help sponsor CLE’s and the awesome Casino night at the Advanced Insurance Seminar? We are happy to help you connect 
with the right person. We are in the process of planning webinars as well as a stand-alone CLE on how to try an insurance 
case to the court or to a jury. 

My goal for this year is not only to increase involvement in the Section but also to help restore some of the civility which 
seems to have been lost in recent years. Being a lawyer is hard work. It is an absolute necessity that each lawyer zealously 
represent his or her clients and advocate for their good faith positions that are well founded. We live in a technological age 
where people seem to have forgotten the importance of actual meaningful conversation and dialogue. To help try and restore 
some of that interaction, the Section will be hosting networking events around the State, for both young lawyers and more 
experienced lawyers to meet, talk face to face, enjoy some food and beverages and get to know one another. Who knows, you 
might find your next professional opportunity or simply realize your opposing counsel in a matter is a real human being. So, 
watch for announcements and email blasts regarding those events. 

Our new and improved website will be up and running soon complete with e-commerce to make registering and paying for 
webinars and CLE’s that much easier. 

I encourage you all take a few minutes in the next year to help make the section what you want it to be. Please feel free to 
contact me with your ideas and input at lisas@tbmmlaw.com. 

Sincerely,

Lisa A. Songy

Chair of the Insurance Law Section of the State Bar of Texas

FROM THE CHAIRComments
By Lisa A. Songy

Tollefson Bradley Mitchell & Melendi LLP
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By  Juan “Trey” Mendez III

PLAINTIFF COUNSEL’S PRACTICAL GUIDE TO 
PREPARING AND PRESENTING A FIRST-PARTY 
PROPERTY INSURANCE CASE

Juan “Trey” Mendez III is the founder of the Mendez Law Firm in Brownsville, Texas, which focuses on Civil Litigation. Trey 
represents home and business owners in first party insurance litigation throughout Texas and has tried several cases against 
insurance companies. He is currently a member of the Council for the State Bar of Texas Insurance Law Section and was 
recently appointed as a member of the State Bar of Texas Transparency Task Force. He was also appointed as the chairman of 
the Historic Preservation and Design Review Board for the City of Brownsville and co-founded the Brownsville Preservation 
Society, Inc., a non-profit corporation that preserves and protects Brownsville’s historical architecture. He is currently serving 
his second six-year term as an elected member of the Texas Southmost College Board of Trustees.

This article is about preparation, execution, and strategy in 
presenting a first-party case to a jury or trier of fact. Though 
certain factors can affect the way a case is presented, the goal 
of this article is to provide a practical and efficient guide that 
can be used in any county in the State.

I. HOW DID YOU GET HERE?

Before reaching the courthouse steps, in most cases, the 
parties should consider possible resolutions to avoid trial. 
The client may not always have the best facts, or the upper 
hand in negotiations, but counsel should advise the client of 
the potential risks and rewards of proceeding toward trial. 
Ethically, counsel has a duty to convey all offers made by the 
other side, and clients should be counseled on any potential 
counterclaim risk, if applicable. Specifically, TRCP 167 may 
severely affect the way a judgment is handled in the event the 
case goes to trial and the plaintiff obtains less than what was 
offered.1 The client must understand the risks involved. In 
the end, he or she should be comfortable with any decision 
that is made after receiving full counsel and advice.

Most of the time, when the parties find themselves at the 
courthouse ready to pick a jury or present their cases to the 
judge, it is because the plaintiff has overvalued the case, 
or the defendant (or their attorney) has undervalued it. 
Preparation in the initial stages of the case can be just as 
valuable as what you do in the courtroom during trial. 

Screening a Case. 

Before even considering whether or not to accept a case, the 
plaintiff ’s counsel should get as many documents as possible 
for review and discuss all relevant facts with the client. 
Every client is different and they may not always remember 
everything, but not getting key facts during the initial client 
conference may lead to wasted time and effort. At this early 
juncture, counsel can gauge how his or her client tells their 
story, including why they believe their claim was wrongfully 
denied or underpaid, and their general expectations. In any 

event, the details provided during the first interview will 
help to determine whether the case can be presented to a 
jury and the facts involved when deciding how to draft the 
Original Petition.  

Developing Key Facts. 

If at all possible, counsel should develop an intake sheet to 
list the issues that will help in the evaluation of a case. For 
example: 

A. Prior Claims. Has the client filed any prior
claims? If so, were repairs made? This is extremely
important because any potential issues regarding
the extent of prior damages and repairs is relevant
and likely discoverable. A defendant or claims ad-
juster will use prior claims or lack of repairs to their
advantage if possible. Any experienced claim ad-
juster will almost certainly have a full understand-
ing of these facts.  Not every client will remember
the facts behind a prior claim, but they may have
photos of the property or repair receipts that will
help to show that the property did not have any
preexisting damages at the time of the loss. An ex-
pert should ultimately verify that repairs were made
when they perform their inspection because they
will be asked about this in their deposition.

B. The Inspection. The loss inspection tends to be
the part of a case that has the most varied, and of-
ten polarized, accounts of what actually happened.
Were the clients present when the property was in-
spected? While some clients may have accompanied
the adjuster during the inspection and pointed out
damages, others may have simply allowed the ad-
juster to inspect the property on their own. Coun-
sel should always get the client’s account of the
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inspection because there may have been actionable 
conduct by the adjuster or claim representative that 
would constitute a violation of the insurance code 
or other statute.2 This may increase the value of the 
case, as well as the negotiating position down the 
road. These facts will also become crucial when de-
posing the adjuster and could become a focal point 
of the story presented to the jury. Some insurance 
companies are beginning to take the position that 
the only items they inspected are the ones the in-
sured pointed out. 

C. Public Adjusters. Public adjusters’ involvement 
in first-party cases has dramatically increased since 
2012. In most cases, an adjuster will cooperate with 
an attorney and provide their photographs and/or 
estimate, but others may not. In any event, counsel 
should attempt to discuss the case with the public 
adjuster and obtain any correspondence exchanged 
with the insurance company or a more detailed ac-
count of the insurance representative’s inspection. 
Some public adjusters may also attempt to solicit 
an upfront payment from an attorney, while oth-
ers may seek to recover their percentage interests 
in the claim even after litigation has begun. It is 
important to remember that state law prevents an 
attorney from offering payment to a public adjuster 
in exchange for referring a case.3 Therefore, any at-
tempts by a public adjuster to elicit money from an 
attorney may be illegal.

D. Reporting Delays. A delay in reporting a claim 
is somewhat analogous to a car wreck plaintiff who 
delays in going to the doctor. However, sometimes 
there is a valid and completely logical reason the cli-
ent waited to report the claim. For example, some 
damages are not always immediately visible, espe-
cially on a roof. However, jurors may view any de-
lay with some skepticism, and counsel must be pre-
pared to explain it at trial. Many attorneys, prefer 
to explain reporting delays at the outset of a trial so 
as to let the jurors know the reasons that the clients 
may have waited.  The longer the delay, the more 
difficult it might be to explain. This issue can be 
addressed with a motion in limine at trial; however, 
counsel must be prepared to explain how the late 
reporting did not prejudice the insurance company. 

E. Insurance Coverage. This should always be the 
first issue to consider. However, many attorneys as-
sume the client has insurance, or that they are the 
named insured. Most of the time, that is true. How-

ever, it is not uncommon to hear from a relative, or 
even a renter who is complaining about an insur-
ance claim. These people do not have any action-
able interest in the insurance proceeds. Therefore, 
counsel should verify coverage was in place during 
the relevant date of loss, but must also make cer-
tain the client is the actual insured under the pol-
icy. With respect to coverage, knowing the details 
and changes in the subject policy is imperative, and 
counsel should review the full policy (with all en-
dorsements), or at the very least, the applicable dec-
laration page with information as to all coverage, 
exclusions, and endorsements. Many recent policies 
include changes to the appraisal provision to a more 
detailed clause that is more complex. Some poli-
cies also have cosmetic roofing exclusions that will 
severely affect the possible recovery on a hail-dam-
aged roof. With respect to a water loss, some named 
peril policies do not include coverage for accidental 
discharge or overflow of water, while other policies 
may have limits of $5,000 or less. 

II. THE LONG ROAD TO THE COURTHOUSE

Regardless of the amount of potential damages, counsel 
should always work up a case as though it will be presented 
to a jury. This means several things: 

A. Managing Client Expectations. Counsel must 
always keep the client informed as to a reasonable 
timeline of events so expectations are tempered.  
In recent years, insurance companies have become 
more likely to spend significant amounts of money 
to defend a first-party case, resulting in more pro-
tracted litigation. Further, it is nearly impossible to 
get to trial on the first setting. Counsel should not 
lead his or her client to believe that an insurance 
company is willing to resolve the case quickly if a 
particular company or defense firm has shown oth-
erwise.  Bottom line—keep the client informed at 
all times and document it whenever possible. The 
longer a case takes, the more impatient the client 
will become. 

B. The Defense Expert. It is imperative for coun-
sel to know the defense expert’s opinions and what 
he or she is going to testify to at trial. Opposing 
counsel’s expert can be your worst enemy or your 
best witness. While it may be prudent to keep costs 
down, once it is clear that a case will not be settling 
early, investing in the opposing expert’s deposition 
is worth every penny. Failing to take an expert 
deposition will put you at a severe disadvantage 
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when presenting your case at trial. Whenever possi-
ble, check with colleagues to see if they have taken 
this expert’s deposition before. This helps in formu-
lating an outline and/or questions for the expert. A 
good expert deposition can help settle a case, and at 
the very least can put the expert in a box for trial.

C. Know Your Facts. Know every good fact and ev-
ery bad fact. In order to do so, counsel must obtain 
all of the relevant claim documents from the insur-
ance company. Knowing how to enhance the good 
facts and work through the bad facts can be the 
difference between a defense verdict and a victory 
for the client. Further, explaining to the client the 
good and the bad facts about their case and advising 
them on the risks and rewards prior to trial keeps 
their expectations in check. It is also important to 
dwell on the negatives as much as the positives.

D. Keep Digging. Always dig for information. 
While both sides will know most of the key facts 
at the outset of the lawsuit or shortly thereafter, the 
value of a case can be greatly increased by the infor-
mation discovered through document production 
and depositions.  If the other side objects to a rele-
vant discovery request counsel should file a motion 
to compel those documents.  

III. DEALING WITH OPPOSING COUNSEL

The relationship between counsel can make the experience 
of litigating a case a (relatively) pleasant one or a nightmare. 
First-party insurance litigation has become a bit of a niche 
practice, and most of the attorneys involved have dealt with 
each other at some point or another. 

A. Discovery Issues. The idea of calling opposing 
counsel whenever there is a disagreement on an is-
sue seems simple enough, but with e-mail commu-
nications becoming more common, this concept 
is lost on some. Getting opposing counsel on the 
phone is typically a lot easier and more productive 
when it comes to discovery issues or document ex-
change than e-mail communication. The majority 
of the time an issue can be worked out. If not, then 
at least counsel can cordially agree to disagree. Be-
fore you file a motion, pick up the phone and try 
to work through it. It may save time and help build 
a relationship. 

B. Scheduling of Depositions. While there is no 
hard and fast rule about which depositions should 
be taken first, a discussion with opposing counsel 

is helpful to get depositions scheduled. Most cases 
will have a docket control order that helps serve as 
a timeline for depositions and other matters. To the 
extent the defendant’s witnesses are deposed first, 
counsel should take advantage of getting their testi-
mony on record prior to the testimony of the plain-
tiff or the plaintiff ’s expert. 

IV. EXHIBIT A: YOUR CLIENTS

Clients are always the most important exhibit at trial, and 
they play a larger role than they might think.

A. How do they present? Counsel should learn to 
work with their clients’ attributes in a beneficial 
way. Capitalize on their best features and help pre-
pare them for direct examination as well as all ex-
pected lines of questioning on cross-examination. 
Obviously, counsel should never ask a client to lie 
or misrepresent the truth. But clients can be pre-
pared to answer questions in a way that allows them 
to properly convey the most important aspects of 
their story.

B. Are they educated? Some attorneys actually pre-
fer a less educated client in first-party insurance 
cases, especially when wanting to convey a David 
versus Goliath storyline. A jury is not likely to hold 
a person’s educational background against them. 
However, if clients who are businesspeople or have 
professional degrees, should be instructed to not 
talk above the jury. Instead, they should tell their 
story in a way that is relatable and concise.  If a 
client is less educated, a jury should understand 
how this may have been a factor during the claim 
process.

C. How will the jury see them?  Clients should not 
pretend to be something or someone they are not. 
Regardless of who they are or what they do, they 
should always be courteous and professional, and 
conduct themselves accordingly during trial. A jury 
wants to help them whenever possible if they be-
lieve they have been wronged, but they must also 
work to ensure they do not offend a juror with 
facial expressions, mannerisms, or other behavior 
that is frowned upon. 

V. TRIAL EXHIBITS

Almost all first-party cases have a pre-trial conference for 
the purpose of admitting or making rulings on proposed 
exhibits. Though there is always the possibility a judge 
may not choose to pre-admit a certain exhibit, getting as 
many exhibits admitted as possible prior to trial is highly 
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Most attorneys and consultants 
agree that a case is won or lost 

during jury selection.

recommended because it allows for better planning of 
the case and direct testimony, as well as coordinating the 
technology in the courtroom. In order to present the 
most effective case possible, counsel should review the file 
well in advance of any pretrial hearings and comply with 
the submission of a joint pretrial order and exhibit list, if 
applicable. 

A. Know the rules. Even if a good relationship ex-
ists with opposing counsel, he or she will reasonably 
anticipate the majority of the exhibits you want to 
admit at trial and will be prepared to present case 
law or other legal reasons to keep certain exhibits 
out of evidence. Therefore, counsel must be ready 
to justify the reasons why the exhibit should be ad-
mitted. Conversely, counsel should also anticipate 
most of the exhibits that opposing counsel seeks to 
admit and effectively convey why the carrier’s evi-
dence should not be admitted. 

B. Visual evidence is key. Studies have shown that 
jurors are significantly more 
likely to remember visual ev-
idence such as photographs, 
videos or other demonstrative 
exhibits as opposed to verbal 
testimony. Therefore, photo-
graphs or video should be used 
with a witness when describing 
damages or explaining a particular policy provision 
or corporate procedure.

C. Redundancy can be harmful. Attorneys have 
a tendency to hammer on the positives in a case 
to the point of redundancy. Counsel is not always 
looking at the jurors during trial (especially during 
direct examinations), so it is not always clear wheth-
er a point is getting across. In most cases, counsel 
should rest assured the jurors are listening, and 
they are understating the evidence and arguments. 
Counsel should therefore use only the photos and 
documents that are needed to make the point and 
move on. Most first-party cases are not overly com-
plex, so the quicker counsel can prove the case, the 
better.

VI. MOTIONS IN LIMINE 

When deciding which items to include in a motion in 
limine, counsel should take time to consider the approach 
that opposing counsel might take in using certain documents 
or facts that will be prejudicial. Most attorneys will also have 
a basic template of limine requests that are applicable to just 
about every case, which can form the basis of the motion. 

However, care must be taken to account for case specific 
items, in order to avoid being left in a position where an 
irrelevant piece of evidence or a prejudicial question is asked. 
Once the limine hearing is held and the respective motions 
are ruled upon, counsel should keep a copy during trial in 
the event that opposing counsel acts contrary to the judge’s 
ruling. If a limine order is violated, an objection must be 
made in order to avoid waiving a point of error. In certain 
circumstances, counsel should consider asking the court to 
declare a mistrial.

VII. VOIR DIRE AND STRIKES

Most attorneys and consultants agree that a case is won or 
lost during jury selection. Unfortunately, the jury panel 
composition is unpredictable. Further, some things are 
simply out of counsel’s control, like the amount of time 
a judge allows for voir dire. Thus, efficient and intelligent 
use of time and resources during this portion of the case 
will always provide a positive return. The more eyes and 
ears paying attention during voir dire the better. However, 
the use of jury consultants can be expensive and should be 

considered on a case-by-case basis. 

A. Jury Lists. Some courts will allow 
counsel to preview a list of jurors well 
in advance of voir dire. However, the 
overwhelming practice is for a court to 
provide counsel with the list an hour 
or two prior to voir dire. While it is 
not possible to know everything about 

a potential juror based on a half-page or full-page 
questionnaire, counsel should be looking at key in-
dicators that may hurt the case. Perhaps someone 
on the jury panel works in the insurance industry 
or has a special relationship with the defendant or 
their attorney. The purpose of voir dire should be to 
remove jurors from the panel that will be harmful 
to the case. To the extent counsel has hired a jury 
consultant, he or she should already have identi-
fied certain factors to flag when considering who 
will serve on the jury and who to strike.  When 
requesting the number of individuals needed for a 
jury panel, consider the venue, facts of the case, and 
whether the case is pending in county or district 
court. Busted jury panels are less likely in first-party 
cases, so a pool of 50 jurors is typically more than 
enough.  

B. Wasted time. There are certainly different the-
ories on how much time an attorney should take 
on voir dire. While more time allows for more 
questions, the quality of the questions is what re-
ally matters. Counsel should focus on eliminating 
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the juror who may be predisposed to siding with 
the defendant. Thus, seeking out opinions from ju-
rors on specific issues harmful to your case is key 
to determining who those jurors may be. Counsel 
should focus on the first 30-35 jurors on a district 
court case, as these are the most likely to land on 
the jury, and, if time allows, try to speak with every 
juror. It is important to be time conscious, but keep 
in mind that if counsel does not speak to at least 
the first 25 jurors during voir dire, he or she may 
wind up with a juror whose thoughts and ideas are 
completely unknown. 

C. Using your strikes. After identifying those indi-
viduals to strike for cause, attention should be paid 
to those who seem to be on the fence. If counsel 
could not get a potentially negative juror to reveal 
his or her prejudice on the case during the gener-
al voir dire, an individual voir dire allows for the 
opportunity to ask more detailed questions. Most 
judges will allow counsel to call in jurors for indi-
vidual voir dire and offer wide latitude to determine 
who should be struck for cause. Once the individu-
al voir dire has addressed any doubt about the jury 
panel, counsel can decide which jurors should be 
stricken. Keep in mind that to the extent counsel 
is unsure about some jurors, opposing counsel may 
be equally unsure. This is particularly true on cases 
where neither side was able to elicit a fruitful dis-
cussion from the first 30 jurors. When using strikes, 
counsel should consider who opposing counsel will 
want to keep and try to eliminate those jurors first. 
Thereafter, counsel should have an open discussion 
with the client or co-counsel and make the most 
educated strikes possible based on the information 
known. 

VIII.  THE OPENING STATEMENT
The opening statement in a first-party case provides an 
opportunity to educate the jury on the policy language and 
give the jurors an idea of how badly the plaintiff ’s property 
was damaged or how badly the insurance company handled 
the claim. This provides the last opportunity until closing 
to speak directly with the jury.  Most judges will allow 30 
minutes to one hour to do the opening statement based 
upon the complexity of the case. Of course, some courts 
allow as little as ten minutes. Counsel should avoid making 
a simple case more complex than it is, and use the time as 
efficiently as possible. 

A. Tell the Story. The opening statement is the 
plaintiff ’s chance to tell the story from the client’s 

perspective and talk to the jury about what hap-
pened. As previously stated, jurors are significantly 
more likely to remember things they see as opposed 
to what they hear. Therefore, the use of demonstra-
tive exhibits or photographs is extremely beneficial. 
Counsel should also devote some time to provide 
a preview of the other evidence and testimony the 
jurors will hear during your case in chief.  Of note, 
the majority of the jurors will have never been on a 
jury before and will likely not know anything about 
an insurance policy or the terms involved. There-
fore, counsel should take time to go over some of 
the more common terms and issues that will come 
up over the course of the trial. Last, but not least, 
the most effective opening statements are concise, 
interesting, and informative, and not overly long. 

B. Strengths and Weaknesses. Because a plaintiff 
gets to go first, the opening statement is the time 
to hit on the strengths of the case and mention 
the weaknesses before the other side. It takes a lit-
tle wind out of the defendant’s sail to mention the 
negatives first. Counsel must recognize that talking 
about the bad points of the case does not admit 
defeat, but rather provides a realistic view of the 
case. Omitting information about the weaknesses 
will allow opposing counsel to frame the evidence 
in a way that may hurt the case more than if the 
plaintiff addresses it first.

IX. QUESTIONING WITNESSES

The most effective trial attorneys do not waste time 
badgering witnesses or asking irrelevant questions to set up 
their points. Counsel must know the case inside and out and 
be prepared with the key points you need from each witness. 
Having a working knowledge of the exhibits and deposition 
testimony in the event you need to impeach a witness is 
imperative. Further, it is important to keep the potential 
jury charge in mind when determining the points to discuss 
with each witness. When examining a witness or expert 
from out of town, counsel should plan to have them on call 
and prepared.  An out of town witness should arrive a day 
prior to their testimony to ensure there are no issues with 
travel and that there is time to go over their testimony in a 
controlled setting.  Scrambling to rearrange witnesses due 
to delay can negatively affect the way the case is presented. 

A. Witness Order. Because every case is different 
and every witness brings a different set of facts to 
the table, counsel should take the time to analyze 
how to tell the story. Sometimes it is best to start 
with the corporate representative in order to estab-
lish the policies and procedures that should have 
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been followed. Other times, leading with the plain-
tiffs can set the tone as to why they believe they 
were wronged. As discussed earlier, deposition tes-
timony will provide an idea of the set of facts to 
which each witness will testify, thereby providing a 
basis to set up the witness order.  

B. Be Brief. A dead horse should not be beaten 
during trial, and trial witnesses should not be treat-
ed the same as they would be during a deposition. 
Counsel has the ability to set the pace of the trial 
during the case in chief and a jury will appreciate 
the fact that their time is not being wasted through 
repetition or irrelevant questions. Because witness 
order and direct testimony templates should be de-
termined ahead of trial, counsel should stay with 
the game plan to get the evidence needed from each 
witness. If the defense does an effective cross-exam-
ination of a witness, a quick and effective redirect 
can be just as powerful as the initial direct. 

C. Cross-examination. Any witness opposing 
counsel calls at trial should have been disclosed by 
the defense and deposed prior to trial. Therefore, 
experienced counsel will anticipate the majority of 
facts or evidence their opponents will seek to obtain 
from their witnesses on direct-examination.  Coun-
sel should be ready to deflate some of the gains the 
defense made when the witness is passed. Visual ev-
idence and photographs, whenever possible, will be 
effective in helping a jury retain the information. 
The most effective cross-examinations in trial are 
direct and clearly articulated. The goal is to neu-
tralize the witness. 

X: THE JURY CHARGE 

Most courts will not approve a jury charge until after the 
close of all evidence. Therefore, the charge conference will 
often take place once a jury has been dismissed for the day 
or prior to the time that a jury reports for the day. Counsel 
should have the pattern jury charges on hand during the 
charge conference as well as copies of their proposed charge. 
Experienced counsel will also have a template of prior jury 
charges to help expedite things, which judges appreciate.

A. Causes of Action. Each cause of action pled by 
the plaintiff should be the subject of a jury ques-
tion.  The trend in recent years is for each respective 
side to produce a proposed jury charge as part of a 
Joint Pretrial Order. In the event any changes need 
to be made, a party may submit an amended jury 
charge. Regardless, the most recent jury charge on 
file is the one that will be taken up in the confer-

ence. Counsel should be prepared to argue the par-
ticularities of each jury question listed on the charge 
and why it should be included. Avoid redundancy 
in the charge and make sure any questions that are 
dependent on each other are clearly designated in 
the charge. While most jury instructions are form 
submissions, some jury questions require special 
instructions, which should be listed prior to the 
question.  In the event you have a very large value 
case or an important legal issue case, the use of ap-
pellate counsel as consultants on this aspect of the 
case may prove very beneficial to avoid error. 

B. Affirmative Defenses. If the defendant has pled 
any affirmative defenses, it may be entitled to in-
clude a jury question on the defense in the charge. 
The most common defense made the subject of a 
jury question is whether or not the plaintiff(s) com-
plied with the policy provisions. In some instances, 
a defendant will be allowed a jury question on ex-
cessive demand. Counsel should know the case law 
related to any affirmative defense as well as under 
what circumstances the question should be allowed 
and/or removed from the charge. 

XI: THE CLOSING STATEMENT

An effective closing can tie together the entire case and 
make up for any momentum that may have been lost 
during the defendant’s case. Reserving some time from the 
closing statement to use after the defendant is definitely 
recommended. 

A. Summarize the Facts. This is the plaintiff ’s last 
chance to speak directly to the jury before handing 
over the case for deliberations. By this point, the 
jury should know the facts and will probably have 
made up their minds as to who should win the case. 
It is important not to rehash the entire case, but 
be sure to go over all the key points and testimony 
of the witnesses that best help the case. The jury 
should also be made aware of how much the plain-
tiff will rely on them to make the right decision. 

B. Explain the Charge. Because the jury charge is 
so crucial, counsel must explain to the jury the best 
piece of evidence that proved the plaintiff ’s case for 
the causes of action listed. In the event the judge has 
allowed a question on an affirmative defense, ad-
vise the jury why the question should be answered 
against the defendant. Counsel should not get lost 
in explaining every single detail of each question, as 
this will be done by the jury instructions. However, 
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counsel should not be hasty in discussing the rele-
vant aspects of the jury questions. In the end, the 
hard work has already been done and the jury will 
assume its deliberations.

CONCLUSION

Practitioners should remember that these tips from as a trial 
lawyer in South Texas must be adapted for each particular 
case. Not every situation is the same, but these thoughts 
and strategies sum up the majority of first-party cases today. 
Practice makes perfect. The recent changes in the law and 
requirements for pre litigation letters should not affect the 
way cases are tried.

1. Tex. R. Civ. P. 167. 

Certain litigation costs may be awarded against a party who 
rejects an offer made substantially in accordance with this 
rule to settle a claim for monetary damages - including a 
counterclaim, crossclaim, or third-party claim - except in:

(a) a class action;

(b) a shareholder’s derivative action;

(c) an action by or against the State, a unit of state 
government, or a political subdivision of the State;

(d) an action brought under the Family Code;

(e) an action to collect workers’ compensation bene-
fits under title 5, subtitle A of the Labor Code; or

(f ) an action filed in a justice of the peace court or 
small claims court.

2. See Generally Tex. ins. code ann. ch. 541–542. 

3.  Tex. ins. code ann. § 4102.164. 

https://links.casemakerlegal.com/states/TX/books/Statutes/results?search[Section]="TEX.%20INS.%20Code%204102.164"&ci=13&fn=Journal+Vol.+16%2c+Number+2%2c+Summer+2018.pdf
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By Laura J. Grabouski

MENCHACA, THE SEQUEL: WHAT’S NEW IN THE 
TEXAS SUPREME COURT’S OPINION ON REHEARING?

Laura J. Grabouski is a partner at Tully Rinckey PLLC in Austin, Texas, where she represents clients in insurance coverage 
disputes and extra-contractual litigation arising under commercial liability, property, and other policies. 

In its original opinion in USAA Texas Lloyds Company v. 
Menchaca, the Texas Supreme Court clarified that “[w]e did 
not reject the Vail1 rule in Stoker2 or in Castañeda,3 reasoning 
that “if an insurer’s ‘wrongful’ denial of a ‘valid’ claim for 
benefits results from or constitutes a statutory violation, 
the resulting damages will necessarily include ‘at least the 
amount of the policy benefits wrongfully withheld.’”4 This 
pronouncement ended a line of authorities in the Fifth 
Circuit, which viewed Castaneda as a retreat from Vail and 
required a “separate and independent damage” element 
in order to prevail on a bad faith claim in federal court.5 
The central holding—that policy benefits constitute actual 
damages for a statutory violation irrespective of the existence 
of “independent damages”—was left intact on rehearing, 
as were the five rules governing the relationship between 
coverage and bad faith remedies.6  

The rehearing opinion also addressed procedural issues raised 
by USAA with regard to how disputed coverage and bad 
faith cases should be tried.7 A large portion of the opinion 
discusses preservation of error on appeal, conflicting jury 
findings, and the evolution of “fundamental error.”8

The Five Rules
For coverage practitioners, the most significant lessons 
from Menchaca, post-rehearing, continue to be the five 
rules governing the relationship between coverage and bad 
faith remedies and how to apply them to advocate for your 
position. The five rules are summarized below:

1. The General Rule. Similar to the no-recovery rule, 
the “general rule” is that an insured cannot recover pol-
icy benefits as actual damages if there is no right to the 
benefits.9 

2. The Entitled-to-Benefits Rule. The “enti-
tled-to-benefits rule” announced in Vail remains viable. 
As a corollary to the general rule, where an insured 
establishes that the insurer has unreasonably withheld 
covered benefits, those benefits are recoverable as actu-
al damages under the Insurance Code.10 

3. The Benefits Lost Rule. Policy benefits may also be 
recoverable as actual damages under the “benefits-lost 
rule” if an insurer, through a misrepresentation of cov-
erage, waiver and/or estoppel, or statutory violation, 
causes the loss of benefits.11 

4. The Independent Injury Rule. The “indepen-
dent-injury rule” announced in Stoker remains viable, 
although extremely limited in application. This is be-
cause the insured’s statutory claim must be indepen-
dent of the duty to pay contractual benefits, and it 
must cause injury that is independent of the loss of 
such benefits. It is worth repeating that the Court has 
yet to find an independent injury in the twenty-three 
years since it issued the Stoker decision.12 

5. The No-Recovery Rule. Finally, the “no-recovery 
rule” is a natural corollary to rules one through four 
and holds that an insured cannot recover damages for 
a statutory violation absent a right to benefits or inde-
pendent injury.13

The Jury Charge
Menchaca was greatly complicated by conflicting jury 
findings regarding whether Menchaca (the policyholder) 
was entitled to benefits under the policy USAA issued. On 
one hand, the jury answered “no” to the question of whether 
USAA “failed to comply with the terms of the insurance 
policy” (Question 1).14 On the other hand, the jury found 
that USAA “should have paid” Menchaca $11,350 “for her 
Hurricane Ike damages” (Question 3).15

While the dissent and the majority did not disagree on the 
“five rules,” the same was not true regarding the application 
of the rules to the facts of the case. Key to that application, 
was whether Jury Question 3 three merely went to damages 
or addressed the questions of both damages and causation.

In his dissenting opinion, Justice Green claimed that once 
the issue of breach (Question 1) had been decided in 
USAA’s favor, the answer to Question 3 could not serve to 
rehabilitate that finding:

The jury’s answer to Question 1 represents the 
jury’s conclusion that Menchaca failed to satisfy 
her burden of proof on her claim that USAA 
breached the policy. See id. at 509 (agreeing 
that the answer to Question 1 “confirms 
[the jury’s] conclusion that Menchaca ‘failed 
to carry [her] burden of proof ’ to establish 
that USAA failed to comply with the policy’s 
terms” (citing Sterner v. Marathon Oil Co., 767 
S.W.2d 686 (Tex. 1989))). In other words, the 

https://links.casemakerlegal.com/states/TX/books/Case_Law/results?search[Cite]=767%20S.W.2d%20686&ispincite=yes&ci=13&fn=Journal+Vol.+16%2c+Number+2%2c+Summer+2018.pdf
https://links.casemakerlegal.com/states/TX/books/Case_Law/results?search[Cite]=767%20S.W.2d%20686&ispincite=yes&ci=13&fn=Journal+Vol.+16%2c+Number+2%2c+Summer+2018.pdf
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jury rejected Menchaca’s claim that the policy 
required USAA to do something that it failed 
to do. . . . Menchaca cannot use a statutory 
violation theory of recovery to recover the very 
same contract damages that the jury specifically 
rejected. Cf. City of Brownsville v. Alvarado, 897 
S.W.2d 750, 752–53 (Tex. 1995) (holding that 
jury’s “no” answer to liability question rendered 
submission of question involving plaintiff ’s 
negligence immaterial). 

This result is consistent with the Court’s no-
recovery rule, 545 S.W.3d at ___, and with 
our holding in Provident American Insurance 
Co. v. Castañeda, 988 S.W.2d 189 (Tex. 1998), 
which I believe govern this case. Under the no-
recovery rule, an insured cannot recover any 
damages for an insurer’s statutory violation 
without establishing either the right to receive 
policy benefits or an independent injury. 545 
S.W.3d at ___.16

The majority disagreed with the dissent’s characterization, 
reasoning that the two jury findings inherently conflicted: 

The no-recovery rule requires an insured to 
establish a right to receive benefits under the 
policy or an injury independent of a right to 
benefits. Castaneda, 988 S.W.2d at 198. Here, 
Menchaca obtained two conflicting findings: 
one, in Question 1, that she did not have 
the right to receive policy benefits, and two, 
in Question 3, that she did have the right to 
policy benefits. If Question 3 did not contain 
that finding, there [sic] no conflict would exist. 
The Dissent also tacitly acknowledges this 
by noting that the trial court ‘eliminated any 
conflict when it decided to disregard Question 
1.’ Post at __ (Green, J., dissenting).17

The Court also reasoned that a cause of action for bad faith 
or a statutory violation is not predicated on a “breach of 
contract” but rather the insured’s entitlement to benefits:

Although our prior decisions refer 
interchangeably to both “breach” and 
“coverage,” our focus in those cases was on 
whether the insured was entitled to benefits 
under the policy, because an insurer’s statutory 
violation cannot “cause” the insured to suffer 
the loss of benefits unless the insured was 
entitled to those benefits. Thus, although we 
have referred to both “breach” and “coverage,” 
what matters for purposes of causation under 
the statute is whether the insured was entitled 
to receive benefits under the policy.18

Did the Court announce new rules for submitting 
these issues to the jury?
In the new opinion, the Court included Section II, F., 
“Submitting Claims for Policy Benefits” in response to 
concern over how to submit dual claims for policy benefits 
and statutory violations to the jury.19 The Court noted that 
any guidance it could provide would be necessarily limited 
because “the proper submission depends on the disputed 
facts and issues in each case. There is, for example, no one 
single proper way to submit a breach-of-contract claim to a 
jury.”20 

As one example, an insurer may fail to comply with the 
policy by paying the proper amount of benefits but failing to 
meet the deadlines specified by Subchapter B of Section 542 
of the Code.21 Conversely, “an insurer may comply even if 
it fails to pay the proper amount of benefits if, for example, 
its noncompliance is excused, the insured committed a 
prior material breach, a condition precedent was unmet, or 
waiver, estoppel, or duress applies.”22 

To that end, the Court directed litigants to the Texas Pattern 
Jury Charges, and specific questions therein, as appropriate 
based on the facts of the particular case for breach of 
contract.23  The Court also generally endorsed the PJC where 
the insured seeks policy benefits as damages for a statutory 
violation with the caveat that a proper jury submission 
must include an appropriate question or instruction to 
establish entitlement to benefits. “[O]ur holdings today 
clarify that, to establish ‘causation of policy benefits as 
damages’ on a statutory-violation claim, the jury must find 
that the violation caused the insured to lose benefits she 
was otherwise entitled to receive under the policy.”24  The 
Court noted the risk of conflicting answers and advised trial 
courts to avoid the risk by ensuring that the jury answer the 
entitlement-to-benefits question only once.25 

Why is Menchaca important?
Jurisprudentially, Menchaca demonstrates the Court’s effort 
to consistently apply its precedent in the context of coverage 
disputes where bad faith is alleged. Further, by addressing 
the post-Castaneda confusion head-on, the Court provided 
both sides with clarity on the elements of a bad faith claim. 

For insureds, Menchaca affirms the Vail principle that 
bad faith denial of a claim can expose the insurer to both 
contractual and extra-contractual liability, regardless of 
whether the insured proves “independent” damages. The 
loss of benefits to which the insured was contractually 
entitled, when caused by a violation of Section 541.060, is 
itself “actual damage” for purposes of the statute.  

However, for insurers, the Court also adhered to precedent 
which held that Section 541.060 cannot circumvent the 
contractual agreement made by the parties. For example, 
if a policy excludes damage caused by flood, an insured 

https://links.casemakerlegal.com/states/TX/books/Case_Law/results?search[Cite]=897%20S.W.2d%20750&ispincite=yes&ci=13&fn=Journal+Vol.+16%2c+Number+2%2c+Summer+2018.pdf
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https://links.casemakerlegal.com/states/TX/books/Case_Law/results?search[Cite]=988%20S.W.2d%20189&ispincite=yes&ci=13&fn=Journal+Vol.+16%2c+Number+2%2c+Summer+2018.pdf
https://links.casemakerlegal.com/states/TX/books/Case_Law/results?search[Cite]=988%20S.W.2d%20189&ispincite=yes&ci=13&fn=Journal+Vol.+16%2c+Number+2%2c+Summer+2018.pdf
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cannot sue for bad faith denial or unreasonable investigation 
and receive policy benefits as damages.26 Under Menchaca, 
carriers can continue to seek summary judgment on bad 
faith claims based on non-coverage. Moreover, Menchaca 
imposes no limitation on a carrier’s ability to seek summary 
judgment on a bad faith claim, irrespective of potential 
contractual liability, where it establishes a “bona fide 
dispute” over coverage.27 

Emerging Issues
Although the Court’s lengthy opinion in Menchaca addressed 
a wide variety of coverage disputes, insureds and insurers 
continue to disagree over its application in the following 
contexts:

Appraisal: 

Although Menchaca does not directly address appraisal, 
some insureds have argued that the “entitled to benefits” rule 
is a good fit for appraisal cases. If a breach of contract is not 
a required element of an extra-contractual cause of action, 
so long as the insured is “entitled to recover benefits,” does 
payment of an appraisal award supply this element and pave 
the way for post-appraisal litigation? 

The Hurst v. National Security Fire & Casualty Company 
appeal may present the Court with an opportunity to 
resolve issues arising as courts attempt to apply Menchaca 
in the appraisal context. In that case, the appellate court 
held that the insurer was entitled to a directed verdict on 
Hurst’s claims asserted under the Texas Insurance Code 
and Deceptive Trade Practices Act where it had timely paid 
an appraisal award.28 The court, referencing the original 
Menchaca decision, applied an independent injury analysis, 
holding that absent such damages, the insured was estopped 
from pursuing extra-contractual claims. The lower court 
also held that payment of an award conditioned on a release 
did not alter the estoppel defense in the absence of a genuine 
issue of fact to set aside the appraisal award.29 Briefing is 
underway at the Texas Supreme Court.30 

Insured’s Breach of Policy:

In State Farm Lloyds v. Fuentes, the insureds obtained 
favorable jury findings on their extra-contractual claims, 
but the jury also found that both parties had breached the 
policy.31 The appellate court held (pre-Menchaca) that the 
extra-contractual findings independently supported the 
judgment for policy benefits, mental anguish, additional 
damages, prejudgment interest, penalty interest, and 
attorney’s fees.32 Multiple issues were raised on petition 
for review to the Texas Supreme Court including whether, 
under Menchaca, an insurer is obligated to pay under 
another theory of liability if an insured is precluded from 
recovering policy benefits on a breach of contract theory. 
Another issued raised was whether an insured’s breach of 
the policy precludes proof of Menchaca’s “entitlement to 

benefits” requirement.

The Texas Supreme Court addressed State Farm’s separate 
issue on excessive demand but vacated in part and remanded 
“for further proceedings in light of Menchaca.”33 

Prime Natural Resources?
Another case that may involve application of Menchaca is 
Certain Underwriters at Lloyd’s, London v. Prime Natural 
Resources, Inc. In that case, Certain Underwriters appeals 
an approximately $20 million judgment which included 
actual damages for property damage, additional damages 
for knowing Insurance Code violations, penalty interest, 
attorneys’ fees, costs, and interest. The appeal is currently 
pending before the First Court of Appeals.34 Among many 
issues, Certain Underwriters argues that the insured failed to 
prove that statutory violations caused the loss of additional 
policy benefits as required by Menchaca.35

Conclusion
Menchaca illustrates that the breadth of Texas coverage law 
does not lend itself to a “one size fits all” approach. Even with 
agreement on the outlines of the five rules, the specific facts 
of each case may generate varying outcomes. Nonetheless, 
Menchaca provided tools for both sides in coverage disputes.
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Across Texas, lawyers are attempting to apply new procedures 
enacted by the Texas Legislature for handling insurance 
claims arising from “forces of nature.”1 The portion of the 
new “forces of nature” law requiring pre-suit notice and 
creating other pre-litigation procedures and affirmative 
defenses applies to property insurance lawsuits filed on 
or after September 1, 2017.2 The provisions changing the 
substantive law as it relates to penalties for late payment 
also applies to claims first made to carriers on or after 
September 1, 2017.3 The new provisions reduce the amount 
of late payment penalties.4 Thus, after Hurricane Harvey 
made landfall on August 25, 2017, many commentators 
and insurance agents urged policyholders to send in claim 
notices prior to September 1, 2017, to avail themselves of 
higher penalties under the old law if their benefit payments 
were ultimately delayed or denied. Some lawyers filed 
suit on hurricane claims within a week after the storm in 
order to avoid the new law’s changes to pre-suit and post-
suit procedures. This article deals with the change to the 
statutory percentage penalty for late payment of insurance 
claims.

The old statute governs claims made before September 1, 
2017, and provided that:

If an insurer that is liable for a claim under 
an insurance policy is not in compliance with 
this subchapter, the insurer is liable to pay the 
holder of the policy or the beneficiary making 
the claim under the policy, in addition to the 
amount of the claim, interest on the amount 
of the claim at the rate of 18 percent a year 
as damages, together with reasonable attorney’s 
fees.5

The old statute has been uniformly interpreted to provide that 

a prevailing claimant who proves violation of the statute is 
entitled to recover the amount of benefits owed, “reasonable 
attorney’s fees,” prejudgment interest at the rate set out in 
section 304.003 of the Texas Finance Code (currently the 
minimum of 5%), as well as statutory “damages” calculated 
at the rate of 18% per year until date of judgment, and also 
post-judgment interest.6 

Texas Finance Code section 304.003 specifies that in breach 
of contract cases where the parties have not stipulated a rate 
in the contract, the parties calculate post-judgment interest 
based upon the prime interest rate, subject to a minimum 
rate of 5% and a maximum rate of 15%.7 The statutory 
and common law scheme has been harmonized such that 
the parties calculate prejudgment interest the same way in 
breach of contract cases where the contract does not specify 
the rate. Hence, the effective prejudgment interest rate in 
insurance cases will continue to be 5% unless and until the 
prime rate exceeds that figure.8 

Thus, under the pre-2017 version of Texas Insurance Code 
section 542.060, an insurer who violates the statute would 
be liable for the amount of the claim, reasonable attorney’s 
fees, plus 23% per year in aggregate “statutory damages,” 
and prejudgment interest.9 In addition, the entire amount 
would bear post-judgment interest at the rate of 5%.10 
Relevant case law provides that parties should calculate the 
18% penalty as simple non-compounding interest from the 
date of the violation of the Prompt Payment statute until 
the date of judgment.11 Unconditional tender of payment 
of part of the claim by the carrier eliminates penalties being 
awarded on the amount tendered and unconditionally paid, 
but not on the remainder withheld.12

While there are various deadlines and possible violations that 
can trigger the late payment penalty, the residual provision 
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that generates the most litigation is Texas Insurance Code 
section 542.058, which provides that penalties accrue on 
any amount the carrier is ultimately found to owe and has 
not yet paid “within sixty days after receiving “. . . all items, 
statements, and forms reasonably requested and required 
under Section 542.05 . . . . ”13 Texas Insurance Code section 
542.055 states that the carrier may “. . . request from the 
claimant all items, statements, and forms that the insurer 
reasonably believes, at that time, will be required from the 
claimant.”14 Thus, once the claimant sends a “notice of claim” 
as defined by the statute (“written notification provided by 
a claimant to an insurer that reasonably apprises the insurer 
of the facts relating to the claim”);15 and once the claimant 
provides the carrier with the “required” items it reasonably 
and timely requested, the carrier has a maximum of sixty 
days to pay the claim.16 Any amount the carrier is ultimately 
found to owe that is not paid within sixty days is subject 
to the 18% penalty per year under the old law.17 Denial or 
refusal to pay is treated the same as delay in payment.18 The 
only difference is in the period over which the calculation 
takes place.19 If the ultimate amount owed is not paid 
before judgment, then the penalty continues from the date 
of violation until the date of judgment.20 If unconditional 
payment is made before judgment, the parties calculate the 
penalty for that payment from the date of violation until the 
date of payment, and any remainder withheld is calculated 
up to date of judgment.21

 Meanwhile, some individuals warned that the new 
amendments to Texas Insurance Code section 542.060 
would reduce the total incentive for prompt payment from 
23% annually prior to judgment to an aggregate of only 
10% (5% penalty plus 5% prejudgment interest). Others 
claimed the change would reduce the total by only 3% to a 
total of 20% (15% penalty plus 5% prejudgment interest).22 
As shown below, these conclusions are incorrect and either 
underestimate or overestimate the incentive by 5%. Under 
the new law, aspects of the common law discussed above 
have been affirmed and codified, and the new penalty is 
10%, plus 5% prejudgment interest, for a total incentive for 
carriers to promptly pay 15% per annum up to judgment.23 
Thus, the reduction in penalty accomplished by the new 
law is 8%.24

The new law provides: 

(a)(Except as provided by subsection (c), if 
an insurer that is liable for a claim under an 
insurance policy is not in compliance with 
this subchapter, the insurer is liable to pay 
the holder of the policy or the beneficiary 
making the claim under the policy, in addition 
to the amount of the claim, interest on the 
amount of the claim at the rate of 18 percent 
a year as damages, together with reasonable 
and necessary attorney’s fees. Nothing in this 
subsection prevents the award of prejudgment 

interest on the amount of the claim as provided 
by law . . . . 

* * *

(c)If an insurer that is liable for a claim under 
an insurance policy is not in compliance with 
this subchapter, the insurer is liable to pay the 
holder of the policy, in addition to the amount 
of the claim, simple interest on the amount 
of the claim as damages each year at the rate 
determined on the date of judgment by adding 
five percent to the interest rate determined 
under Section 304.003, Finance Code, together 
with reasonable and necessary attorney’s fees. 
Nothing in this subsection prevents the award of 
prejudgment interest on the amount of the claim, 
as provided by law. Interest awarded under this 
subsection as damages accrues beginning on 
the date the claim was required to be paid.25

According to  the Texas Supreme Court, where statutory 
language is unambiguous, “we will interpret the statute 
according to its plain meaning,”26 and “construe the statute’s 
words according to their plain and common meaning unless 
a contrary intention is apparent from the context or unless 
such a construction leads to absurd results.”27 The courts 
must give effect to all of a statute’s words.28

Applying these concepts to the plain meaning of the new 
statute, several things become apparent. First, the Texas 
legislature codified the prior case law holding that the 
penalty is to be computed as simple interest, and calculated 
from the date of the violation until payment or judgment, 
whichever comes first.29 Second, the statute now contains 
the word “necessary” in connection with claims under it 
for attorney fees, such that attorney fee evidence should 
include proof of both reasonableness and necessity.30 Third, 
both the old and new statutes begin by defining how to 
compute percentage penalties “as damages,” in addition to 
“the amount of the claim” and attorney’s fees.31 Fourth, the 
statute confirms that under both the old and new law, delay 
damage, the amount of the underlying claim, and attorney’s 
fees are in addition to “the award of prejudgment interest on 
the amount of the claim as provided by law.”32

It is clear then that a claim under Texas Insurance Code 
section 542.060 has four components that aggregate to a 
claimant’s recovery: (1) the amount of the claim, which is 
recoverable under the policy or as damages for breach of 
contract; (2) additional statutory “damages” calculated 
as a simple interest percentage per the statute (currently 
10% per year); (3) prejudgment interest (currently 5% per 
annum) on the “amount of the claim”; and (4) reasonable 
and necessary attorney’s fees.33

Of note, the provision in section 542.060 for attorney’s fees 
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is redundant because the fees are usually available under 
Texas Civil Practice and Remedies Code Chapter 38.34  
Additionally, common law jurisprudence holds that a notice 
of claim sufficient to invoke the statute may be given to 
an agent of the carrier because “the date the agent receives 
notice of the claim is the date the insurer receives notice of 
the claim.”35 Likewise, notice given by the insured’s attorney 
or agent constitutes notice of claim by the insured. 36

The Texas Prompt Payment of Claims statute, section 
542 of the Texas Insurance Code, provides one of the few 
remaining incentives for insurers to promptly pay claims 
that an insurer owes.37 Hence, it is important to interpret 
and apply it liberally to achieve such purpose and according 
to established principles of Texas law.
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Coverage for sexual misconduct claims is a broad topic and 
the factors that come into play vary depending on the type 
of conduct alleged. This paper primarily focuses on work-
place sexual harassment claims given their increasing prom-
inence in light of the #METOO movement, the coverage 
that may be available for such claims from an individual and 
corporate perspective and how Texas courts have handled 
coverage for such claims.

Claims of workplace sexual harassment can implicate many 
different types of coverage depending on specifics of the al-
leged conduct, the cause of action claimed and the identity 
of the defendants. A claim alleged against directors for im-
properly paying out sexual harassment settlements is very 
different from a claim of sexual assault against an individual. 
This paper provides an overview of issues that frequently 
arise in the spectrum of sexual harassment claims under 
various liability policies, including general liability, liquor 
liability, employers’ liability, directors’ and officers’ liability 
and professional liability.  

I. Coverage Under General Liability Policies
The allegations and lawsuits against movie producer Harvey 
Weinstein have largely set the stage for the current move-
ment of claims for sexual harassment and other sexual mis-
conduct. On October 5, 2017, The New York Times ran a 
front-page story describing accusations against Mr. Wein-
stein “including sexual harassment and unwanted physical 
contact” targeting employees of The Weinstein Company, 
as well as current and aspiring actresses.1 On October 15, 
2017, the actress Alyssa Milano asked others to share their 
stories of sexual harassment and assault via Twitter with the 
phrase “#MeToo.” Tens of thousands of people replied with 
#METOO stories including other celebrities in the enter-
tainment industry. A week later, on October 23, 2017, the 
New Yorker published a story by Ronan Farrow further de-
tailing allegations against Mr. Weinstein and cementing his 
place as the central figure of the #METOO movement. 

As a result, Mr. Weinstein now also features in disputes over 
insurance coverage for sexual harassment claims. On Feb-
ruary 28, 2018, several Chubb insurance companies filed a 
declaratory judgment action against Mr. Weinstein.2 The in-
surers issued primary and excess general liability policies to 
Mr. Weinstein from 1994 to 2018.3 They seek a declaration 
that the policies do not cover Mr. Weinstein’s defense or lia-
bility in eleven sexual assault and sexual harassment lawsuits 
filed against him, including a civil rights lawsuit by the New 
York Attorney General.4 Mr. Weinstein counterclaimed for 
defense coverage.5 The issues in dispute frequently arise in 
claims for coverage of sexual harassment and assault actions.

A. Bodily Injury Caused by an “Occurrence”

Insurers commonly deny coverage for sexual misconduct 
claims on the grounds that they do not allege an “occur-
rence,” which is typically defined in general liability policies 
as “an accident, including continuous exposure to substan-
tially the same general harmful conditions.”6 

Relying on the Texas Supreme Court’s analysis of “occur-
rence” in a defective construction case, a Texas federal court 
has held that claims of assault, sexual harassment and in-
tentional infliction of emotional distress did not allege an 
“occurrence.”7 Specifically, the court held:

Under Texas law, “an intentional tort is not an 
accident and thus not an occurrence regardless 
of whether the effect was unintended or unex-
pected.” Lamar Homes, Inc. v. Mid–Continent 
Cas. Co., 242 S.W.3d 1, 8 (Tex.2007). In ad-
dition, “a claim does not involve an accident 
or occurrence when either direct allegations 
purport that the insured intended the injury 
(which is presumed in cases of intentional tort) 
or circumstances confirm that the resulting 
damage was the natural and expected result of 
the insured’s actions, that is, was highly proba-
ble whether the insured was negligent or not.” 

https://links.casemakerlegal.com/states/TX/books/Case_Law/results?search[Cite]=242%20S.W.3d%201&ispincite=yes&ci=13&fn=Journal+Vol.+16%2c+Number+2%2c+Summer+2018.pdf
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Id. at 9. Here, it appears beyond dispute that 
Pascual’s assault, sexual harassment, and inten-
tional infliction of emotional distress claims 
against Lantz involve conduct of which the al-
leged injury was the intended or natural and 
expected result.8 

Some policies may have a broader definition of “occur-
rence.” For example, Mr. Weinstein claims that at least some 
of his policies define “occurrence” to include an “offense” in 
addition to an “accident,” which arguably broadens the defi-
nition to encompass sexual misconduct-related “offenses.”9 

Other policies may specify that they cover bodily injury from 
harassment, discrimination or other sexual misconduct. For 
example, the Fifth Circuit found coverage for claims of sex-
ual harassment by a former employee against the president 
of a child day care center where the policy provided:

Physical and/or Mental Abuse Limita-
tion Endorsement

In consideration of the premium charged, it 
is hereby understood and agreed that Bodily 
Injury and Property Damage includes any act, 
which may be considered sexual in nature and 
could be classified as an Abuse, Harassment, 
Molestation, Corporal Punishment or an Inva-
sion of an individual’s right of Privacy or con-
trol over their physical and/or mental proper-
ties by or at the direction of an Insured, an In-
sured’s employee or any other person involved 
in any capacity of the Insured’s operation . . . .10

B. Separation of Insureds

The Texas Supreme Court had held that “the insured’s 
standpoint controls in determining whether there has been 
an ‘occurrence’ that triggers the duty to defend.”11 Accord-
ingly, where alleged injuries were the result of an accident 
from the standpoint of the insured at issue, there is a covered 
“occurrence” even if the injuries were intentionally inflicted 
by another party.12 

In fact, the Texas Supreme Court found that to interpret the 
policy otherwise would fail to give effect to other common 
exclusions, stating:

Finally, to read “occurrence” as narrowly as 
Dallas Fire suggests obviates the need for many 
other standard exclusions often contained in 
CGL policies. For instance, under Dallas Fire’s 
construction, there would be no need for ex-
clusions covering assault and battery or sexu-
al misconduct claims. For these claims would 
not constitute “occurrences” under Dallas Fire’s 
narrow interpretation.13

General liability policies also typically include a term pro-
viding for separation of the insureds, with language such as 
“[t]he insurance afforded applies separately to each Insured 
against whom claim is made or suit is brought.” Applying 
this provision, “a claim against one insured may be covered, 
even though the same claim against another insured is ex-
cluded.”14 The Texas Supreme Court referenced the policy’s 
separation of insureds provision to support evaluating cov-
erage from the perspective of the insured and finding cov-
erage for an employer alleged to have negligently hired or 
supervised the person who committed the alleged assault.15 
However, at least one Texas court evaluated coverage for sex-
ual abuse claims from the standpoint of the insured even 
where the policy lacked a separation of insureds provision.16 

Further, where a policy exclusion was triggered by the act—
and not the intent behind it—the Fifth Circuit found that 
the separation of insureds did not allow coverage for negli-
gent failure to oversee the abuser.17 

C. Personal and Advertising Injury

Depending on the facts alleged, claims related to sexual mis-
conduct may also trigger coverage for “personal and adver-
tising injury” under general liability policies. The term is 
typically defined as follows:

“Personal and advertising injury” means injury, 
including consequential ‘bodily injury,’ arising 
out of one or more of the following offenses:

a. False arrest, detention and imprisonment;

b. Malicious prosecution;

. . .

d. Oral or written publication, in any man-
ner, of material that slanders or libels a per-
son or organization or disparages a person’s 
or organization’s goods, products or services;

e. Oral or written publication, in any manner, 
of material that violates a person’s right of pri-
vacy;

. . .

For example, some of the plaintiffs in cases against Mr. 
Weinstein allege that he “stood between [the plaintiff ] and 
the door” to his apartment, “barred [the plaintiff ] in the 
apartment,” “continued to prevent [the plaintiff ] from leav-
ing” and similar allegations.18 Mr. Weinstein argues that his 
insurers owe him a duty to defend these allegations because 
the underlying lawsuit allege claims for the “personal injury” 
offense of “false imprisonment.”19



19

This month, the U.S. Court of Appeals for the First Circuit 
affirmed a finding that AIG is required to defend Bill Cos-
by in three lawsuits claiming that Mr. Cosby defamed the 
plaintiffs after they accused him of sexual assault.20 Similar-
ly, in the Lantz case, even though the court found there was 
no “occurrence” for bodily injury coverage, it found that the 
underlying lawsuit did allege a slander claim that triggered 
coverage.21 There, the plaintiff claimed that the insured 
“orally made a false statement of fact referring to [the plain-
tiff ] which imputed sexual misconduct against [her].”22 The 
insurer argued that this claim also did not allege an “oc-
currence” because it was an intentional tort, but the court 
found that the personal injury coverage provision “expressly 
including injury arising out of slander within the definition 
of ‘bodily injury’ directly conflicts with a reading of the term 
‘occurrence’ that excludes coverage of any claim arising from 
slander. Faced with this conflict, the Court must resolve it in 
favor of coverage.”23 

D. Number of Occurrences

If alleged harassment or assault was perpetrated against mul-
tiple people, or over a significant period of time, the issue 
of how many “occurrences” happened will likely arise. This 
issue can have a number of impacts. If there are multiple 
occurrences over different policy periods, then coverage 
under each policies may be triggered. Many general liabil-
ity policies have a per-occurrence limit and a higher “ag-
gregate” limit. If there was more than one occurrence in a 
single policy period, then additional limits may be available. 
Conversely, each occurrence is usually subject to a separate 
deductible or self-insured retention that would have to be 
met before coverage attaches. 

Texas courts have followed the majority rule and focused 
on the events causing the injuries resulting in liability (the 
“cause” test) and not their effects (the “effect” test).24  How-
ever, this analysis can be altered by policy language. For 
example, in TIG Insurance Co. v. San Antonio YMCA, 172 
S.W.3d 652 (Tex. App.—San Antonio 2005, no pet.), the 
court found multiple acts of sexual abuse constituted a sin-
gle occurrence based on the specific language of that policy, 
as follows:

Under the TIG policy “[a]ll acts of ‘Sexual 
Abuse Occurrence’ by an actual or alleged per-
petrator or perpetrators, including ‘Negligent 
Employment’ of such perpetrator or perpe-
trators, shall be deemed and construed as one 
occurrence which takes place when the first 
act of sexual molestation or abuse occurs, re-
gardless of the number of persons involved, or 
the number of incidents or locations involved, 
or the period of time during which the acts of 
sexual molestation or abuse took place.” (Em-
phasis added.) A “Sexual Abuse Occurrence” 
means “a single act, or multiple, continuous, 

sporadic, or related acts of sexual molestation 
or abuse caused by one perpetrator, or by two 
or more perpetrators acting together.”25

E. Expected or Intended Injury

Bodily injury coverage under general liability policies is typ-
ically subject to an exclusion for intended injury, such as the 
following:

This insurance does not apply to:

. . . 

Expected or Intended Injury

“Bodily injury” or “property damage” expected 
or intended from the standpoint of the “in-
sured.” 

As discussed in connection with insuring provisions under 
the “Separation of Insureds” section supra, applying this 
exclusion to sexual harassment or assault claims depends 
on the identity of the defendant. Thus, application of the 
exclusion may differ based on whether the insured is the 
perpetrator of the assault or his or her employer based on 
allegations of vicarious liability.26

Other policies may include a similar exclusion that insurers 
have argued applies to intentional conduct broadly:

Intentional acts. We do not cover any dam-
ages arising out of a willful, malicious, fraud-
ulent or dishonest act or any act intended by 
any covered person to cause personal injury or 
property damage. . . . An intentional act is one 
whose consequences could have been foreseen 
by a reasonable person.27

However, such exclusions may not apply to coverage under 
the policy specific to intentional torts. The Lantz court, for 
example, found that an exclusion for intended conduct did 
not preclude coverage for slander claims where the policy 
expressly covered them.28 

F. Exclusions for Sexual Misconduct or Discrimination 

Some policies include specific exclusions for sexual miscon-
duct, for example:

Molestation, misconduct or abuse. We do 
not cover any damages arising out of any actu-
al, alleged or threatened:

• sexual molestation;

https://links.casemakerlegal.com/states/TX/books/Case_Law/results?search[Cite]=172%20S.W.3d%20652&ispincite=yes&ci=13&fn=Journal+Vol.+16%2c+Number+2%2c+Summer+2018.pdf
https://links.casemakerlegal.com/states/TX/books/Case_Law/results?search[Cite]=172%20S.W.3d%20652&ispincite=yes&ci=13&fn=Journal+Vol.+16%2c+Number+2%2c+Summer+2018.pdf
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• sexual misconduct or harassment; or

• abuse.29

A Louisiana court enforced a sexual abuse and/or molesta-
tion exclusion that stated as follows:

The coverage under this policy does not apply 
to “bodily injury,” “property damage,” “per-
sonal injury,” “advertising injury,” or any inju-
ry, loss or damage arising out of:

1. The actual or threatened abuse or molesta-
tion or licentious, immoral or sexual behavior 
whether or not intended to lead to, or culmi-
nating in any sexual act, of any person, wheth-
er caused by, or at the instigation of, or at the 
direction of, or commission by, any insured, his 
employees, or any other person, or

. . .

3. Charges or allegations of negligent hiring, 
employment, investigation, supervision, re-
porting to the proper authorities, or failure to 
so report; or retention of a person for whom 
any insured is or ever was legally responsible 
and whose conduct would be excluded by para-
graph 1. above.30

Other provisions may also exclude “harassment,” such as:

Discrimination. We do not cover any 
damages arising out of discrimination due 
to age, race, color, sex, creed, national or-
igin, sexual harassment, or any other dis-
crimination.31 

This does not mean that every claim that relates to sexual 
harassment or assault is excluded, however. For example, 
AIG argued that Bill Cosby was not covered for defama-
tion claims because of its policies’ “sexual misconduct” ex-
clusions, which barred coverage for liability or defense costs 
“arising out of any actual, alleged[,] or threatened . . . [s]ex-
ual molestation, misconduct or harassment[,] . . . or . . . [s]
exual, physical or mental abuse.”32 The First Circuit found 
that an exclusion was at least ambiguous as to whether it 
required proximate cause, particularly where other coverage 
in the same policy more broadly excluded claims for dam-
ages arising out of “or in any way involving, directly or in-
directly, any alleged sexual misconduct.”33 Accordingly, the 
court interpreted the policy in favor of coverage and held 
the exclusion did not apply to defense costs for defamation 
claims that were proximately caused by allegedly defamatory 
statement and not sexual assault.34 

Insurers may argue that other, more general exclusions for 
assault and battery apply to these claims if there are alle-

gations of unwanted touching or assault. Those exclusions 
likely do not apply to other harassment claims. Further, if 
the policy specifically provides coverage for harassment or 
physical abuse, that insuring provision likely provides cover-
age over a more general exclusion for assault.35 

G. Liquor Liability

Often, sexual assault claims include allegations that the al-
leged assailant or a defendant company provided alcohol to 
the victim. General liability policies often include an exclu-
sion for “liquor liability,” which is frequently defined as:

“Bodily injury” or “property damage” arising 
directly or indirectly from alcoholic beverages 
for which any insured may be held liable by 
reason of:

(1) causing or contributing to the intoxication 
of any person;

(2) the furnishing of alcoholic beverages to a 
person under the legal drinking age or under 
the influence of alcohol; or 

(3) any statute, ordinance or regulation relating 
to the sale, gift, distribution or use of alcoholic 
beverages.36 

More recent general liability policies may also expand this 
exclusion to include the “supervision, hiring, employment, 
training or monitoring of others” or “[p]roviding or failing 
to provide transportation with respect to any person who 
may be under the influence of alcohol.” 

However, companies—particularly in the hospitality in-
dustry—may endorse liquor liability coverage onto their 
general liability policies or purchase standalone coverage. If 
the underlying allegations include claims based on alcohol 
provided at the workplace or work-related functions, liquor 
liability coverage can be a potential source of coverage for 
sexual harassment or assault claims.

H. Public Policy 

Insurers often argue that public policy prevents coverage for 
intentional sexual harassment or assault.37 There is authority 
in Texas that public policy prohibits allowing a person from 
insuring against his intentional misconduct.38 However, this 
is subject to exceptions such as those discussed above, in-
cluding that it does not apply to negligent hiring, retention 
or supervision claims.39  

Notably, the American Law Institute’s newly-adopted Re-
statement of the Law of Liability Insurance provides that, 
“[e]xcept as barred by legislation or judicially declared 
public policy,” coverage for defense costs and civil liability 
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arising out of aggravated fault is enforceable, including for 
“criminal acts, expected or intentionally caused harm, fraud, 
or other conduct involving aggravated fault.”40 

II. Coverage Under Employment Practices Liability 
Insurance
A typical Employment Practices Liability Insurance 
(“EPLI”) policy provides coverage for current and former 
employees, executives, and contractors, and the company it-
self, against lawsuits or claims arising from wrongful termi-
nation, defamation, discrimination, retaliation, harassment, 
and, to the extent permitted by state law, punitive damages. 
EPLI coverage for claims of discrimination and harassment 
made by third-parties, such as customers or vendors, can 
also often be negotiated.

EPLI policies are usually set up to cover enumerated 
“Wrongful Employment Practices,” “Employment Claims” 
or a similar defined term. Sexual harassment is often one 
of the listed covered offenses. An example definition of the 
term is as follows:

Sexual Harassment means any actual or alleged 
unwelcome sexual advances, requests for sexual 
favors or any other conduct of a sexual nature:

1. which is made a term or condition of a 
Claimant’s or Outside Claimant’s employment 
or advancement;

2. which the submission to or rejection of 
is used as a basis for decisions affecting the 
Claimant or Outside Claimant; or

3. which has the purpose or effect of creating 
an intimidating, hostile or offensive work en-
vironment. 

EPLI insurance—either endorsed to a directors and officers 
policy or issued in a standalone policy—is therefore more 
likely to respond to sexual harassment claims than other 
coverage. There are, of course, a few caveats.

First, while the uptake for EPLI policies has increased over 
the last few decades, last year only about 41% of firms 
with more than 1,000 workers reported having some kind 
of insurance plan to cover sexual harassment and discrim-
ination.41 The report further stated: “About one-third of 
companies with at least 500 employees carry such coverage, 
though it remains unusual for start-ups[]. Only 3 percent of 
companies with fewer than 50 carry such coverage.”42 

Further, EPLI coverage is often sublimited to a low amount 
compared to other coverages, which may be significantly less 
than needed to defend and cover liability associated with 
sexual harassment, particularly in the current environment 

surrounding such claims. Also, EPLI coverage is typically 
issued on a “claims-made” basis, meaning only the limits of 
the policy in effect at the time of the claim would likely be 
available even if the alleged conduct occurred over a longer 
period of time. As with all claims-made policies, providing 
notice is important to triggering coverage under EPLI pol-
icies.43 

Insureds must also be careful in the application process for 
EPLI coverage. EPLI applications often include detailed 
questions about the company’s guidelines, policies and pro-
cedures. Applicants will also be asked questions about po-
tential claims, for example, whether “the Applicant or any 
person proposed for this insurance aware of any fact, cir-
cumstance, situation, event or act that reasonably could give 
rise to a claim bring made against them under the Liability 
Coverage for which the Applicant is applying?” 

Some applications exclude claims arising out of such cir-
cumstances unless otherwise negotiated. For example, one 
carrier’s application states: “It is agreed that any Claim based 
upon or arising out of any claim or fact, circumstance, sit-
uation, event or transaction which was or should have been 
disclosed in the Representation above is excluded from cov-
erage under the proposed insurance.” If a claim arises alleg-
ing earlier conduct that was not disclosed and negotiated, 
insurers are likely to raise questions about what the compa-
ny and any covered individuals knew and may deny cover-
age based on representation provisions like this. There are 
enforceability issues about the use of these representations 
with respect to insureds without knowledge, but it certainly 
reduces the effectiveness of coverage under the EPLI policies 
if coverage is disputed on this basis. 

Even if an insurer is willing to issue EPLI coverage for known 
circumstances or individuals who have received complaints 
in the past, the cost can be prohibitive. For example, for 
years, American Apparel’s CEO Dov Charney was sued for 
sexual harassment and allegedly creating a “sexually charged, 
hostile work environment.”44 He was suspended and then 
terminated in 2014, and one of the problems the board 
raised in his termination letter was his impact on the cost of 
the company’s EPLI insurance:

The Company’s employment practices liabili-
ty insurance retention has grown to $1 million 
from $350,000, causing an unacceptable level 
of risk for the Company, and the premiums for 
this insurance are well outside of industry stan-
dards. These risks and costs to the Company 
are a direct result of your actions. The resourc-
es American Apparel had to dedicate to defend 
the numerous lawsuits resulting from your con-
duct, and the loss of critical, qualified Compa-
ny employees as a result of your misconduct are 
also costs that cannot be overlooked.45
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Overall, while EPLI insurance can be a useful resource, it of-
ten provides limited response to claims of sexual harassment 
and there are potential pitfalls for policyholders, particularly 
with respect to historic conduct. 

III. Coverage Under Professional Liability 
Insurance
Professional liability policies often come into play when the 
alleged bad actor is a medical doctor or other professional. 
An initial issue under these policies is often whether the al-
leged conduct results from the professional services provid-
ed.46 

Even if the alleged sexual misconduct does result from pro-
fessional services, such policies often have exclusions for vi-
olation of law, intentional acts or even sexual misconduct 
specifically. For example, in National Fire Insurance Co. of 
Hartford v. Radiology Associates, L.L.P., 439 Fed. Appx. 293 
(5th Cir. 2011), the plaintiff alleged that an employee of 
the insured clinic sexually assaulted her by performing an 
unauthorized vaginal examination and the clinic negligently 
failed to provide a chaperone, post notices informing pa-
tients of the right to a chaperone or monitor its employees 
properly.47 While the conduct related to professional ser-
vices, the court found coverage was precluded by the poli-
cy’s exclusion for “any claims made against you, whether the 
injury or damage itself was intended or not, which arises out 
of any sexual act.”48 

IV. Coverage Under Directors and Officers 
Liability Insurance
The repercussions of sexual harassment or assault claims on 
companies are increasingly expanding. This is leading to 
claims against companies and/or their management that are 
a step or more away from the alleged harassing conduct or 
assault. These claims may trigger yet another set of policies 
– directors and officers liability insurance (“D&O”). 

D&O policies terms vary, but they usually cover a com-
pany’s directors and officers for claims against them for 
“wrongful acts,” which is typically broadly defined. As one 
court noted:

“Although the wording of particular policies 
may vary, the typical definition does indeed 
cover more than what one commonly thinks 
of as mere negligence: misstatement, mislead-
ing shareholders, regulators or the public, fool-
ishly overcompensating an incompetent CEO, 
refusing to rein in the CFO’s rampant sexual 
harassment of subordinates and so on.” Thus, 
D & O policies are generally “thought to cov-
er the insureds for things that go beyond mere 
oversight” but do “not go so far as to provide 
coverage for specifically untended illegality or 

intentionally inflicted harm or looting of the 
corporate entity.49

Claims relating to a company’s response to sexual miscon-
duct claims may trigger D&O coverage. For example, on 
November 20, 2017, shareholders of Twenty-First Centu-
ry Fox, Inc. filed a derivative lawsuit against the company’s 
board of directors and officers for breach of fiduciary duty, 
alleging they failed to properly respond to numerous claims 
and lawsuits relating to sexual harassment at Fox News, 
particularly by longtime Fox News CEO Roger Ailes and 
television host Bill O’Reilly.50 Plaintiffs claimed that failure 
caused harm to the company, including (i) more than $75 
million in alleged wrongful payments to Mr. Ailes and Mr. 
O’Reilly, (ii) more than $55 million in settlements of sexual 
harassment and discrimination claims, and (iii) risk to the 
company’s attempt to acquire another broadcasting com-
pany.51 Insurance companies for the board and Mr. Ailes’ 
estate agreed to settle the case for $90 million.52 

Another potential repercussion from sexual harassment or 
assault claims are criminal investigations or proceedings.53 
D&O coverage may be available for the costs of responding 
to criminal investigations.54 

Further, at least one putative class has alleged consumer pro-
tection act claims against a volleyball coach and his compa-
ny on the grounds that they solicited customers with false 
information by not disclosing allegations that the coach sex-
ually abused players.55 

Companies may even face claims by the individuals who 
committed the alleged harassment or assault. For example, 
following his termination, Dov Charney sued American 
Apparel repeatedly, alleging claims such as defamation, rep-
resentation in false light and securities fraud.56 Talk show 
host Tavis Smiley was terminated by PBS in mid-Decem-
ber 2017 following reports of harassment. In February, Mr. 
Smiley filed suit against PBS claiming the company used 
unsubstantiated claims as pretext for termination and seek-
ing damages for breach of contract and tortious interference 
with business expectancy.57 

D&O (and some other liability) policies also increasingly 
include some form of crisis coverage. Such coverage is typi-
cally sublimited and subject to conditions. For example, Mr. 
Weinstein described crisis coverage in his umbrella policies 
as follows:

That coverage states that Chubb will pay on 
behalf of an insured “crisis assistance expenses . 
. . arising out of a crisis event.” The term “cri-
sis assistance expenses” is defined, in relevant 
part, to mean “expenses incurred by an insured 
during a crisis event,” including psychological 
counseling expenses and temporary living ex-
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penses. For its part, the term “crisis event” is 
broadly defined to mean (1) “an event that you 
[the insured] reasonably believe has resulted, 
or may result in damages covered by the pol-
icy that are in excess of” other insurance; and 
(2) has “significant adverse regional or national 
media coverage.”58

Particularly given the current increased media interest in 
sexual misconduct claims, they would arguably trigger crisis 
management coverage as well. 

V. Additional Insurance and Indemnification 
Sexual misconduct claims may also impact third parties 
outside of the individual actor and their company. In those 
circumstances, the other party should evaluate whether they 
are an additional insured under any potentially applicable 
policy programs like those outlined above. Indemnification 
agreements should also be considered to determine if anoth-
er party has agreed to defend and/or pay the liability of the 
other party. 

An example of this issue has arisen in connection with the 
Karolyi Ranch, which the U.S. Olympics Committee used 
as an official Olympics gymnastics training center.59 Lar-
ry Nassar attended training camps and other events at the 
Karolyi Ranch and it is claimed that he committed acts of 
sexual assault there, as he had at other locations.60 The Kar-
olyi Ranch’s owners were named as defendants in certain 
lawsuits relating to Mr. Nassar’s assault and they incurred 
costs in responding to criminal and state investigations.61 
They have sought indemnification from the U.S. Olympics 
Committee and USA Gymnastics, Inc., under those orga-
nizations’ by-laws, as well as their lease agreement for the 
Karolyi Ranch, which provided:

Lessee covenants and agrees that it will be sole-
ly responsible for and will indemnify, defend 
and hold harmless Lessor and Lessor’s officers, 
directors, partners, managers, agents, employ-
ees, visitors and invitees from any and all fines 
and penalties, and any and all claims by, or lia-
bility to, any third party, for loss, damage, cost, 
liability or expense of any kind, to persons or 
property which is based upon or in any manner 
arises out of or is incidental to: (a) any breach 
by Lessee of any provision of the Lease; (b) any 
negligence or intentional misconduct of Les-
see, or its agents and employees . . . .62

VI. Conclusion
Between the accusations against Harvey Weinstein on Octo-
ber 5, 2017, and the end of the year, more than one powerful 
person a day was accused of misconduct.63 The allegations 
continue, and the scope of conduct is broadening. Recently, 

Intel’s CEO resigned over a “past consensual relationship” 
with an employee that the company reportedly recently 
learned about and determined violated Intel’s non-fraterni-
zation policy.64 

Allegations, lawsuits and corporate action relating to sexu-
al misconduct in the workplace is not going away anytime 
soon, and associated coverage claims will continue. Prac-
tioners should expect to see developments in coverage law 
under various lines of coverage as those claims progress. 
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The current Texas Supreme Court is often criticized (or 
praised, depending on one’s perspective) for being too 
friendly to business, including insurance companies. Several 
years ago, the Dallas Morning News reported that consumer 
and environmental groups accused the Court of having such 
a “strong enough leaning toward corporate interests that 
it’s nearly impossible for individuals to win cases against 
large corporations.”1 In 2014, Law360 reported that the 
decisions of the Court over the preceding year would “help 
Texas hold on to its reputation as a business-friendly state.”2 
Alex Winslow, director of a consumer advocacy group called 
Texas Watch, warned that “[o]ver the last decade, the Texas 
Supreme Court has become a safe haven for big insurance 
companies and corporate wrongdoers and has developed a 
well-earned reputation as results-oriented.”3

Are those criticisms justified? An analysis of insurance-
related decisions issued by the Texas Supreme Court since 
the beginning of the new millennium suggests that the 
Texas Supreme Court is more balanced in its treatment of 
insurance issues than the Court’s critics claim, especially in 
the recent past. While the decisions of the Texas Supreme 
Court are often favorable to insurers, the Court has not 
hesitated to issue opinions that are distinctly unfavorable to 
insurers. In short, the Texas Supreme Court is not the fast 
friend of insurers some have alleged.

Between January 1, 2000 and August 1, 2017, the Texas 
Supreme Court issued 80 opinions addressing the obligations 
between insurance companies and their insureds.4 Fifty-
one of the 80 decisions (63.75%) are generally favorable 
to the interests of insurers.  Twenty-seven of the opinions 
(33.75%) are generally favorable to the interests of insureds. 
In two cases, the holdings are relatively neutral.5

A first reaction to these numbers is that an insurer is almost 
twice as likely to prevail before the Texas Supreme Court 
than an insured. As Mark Twain reminds us, however, the 
true story is a little bit more complex and requires a deeper 
analysis.6

A Look at the Numbers
The 80 insurance opinions issued by the Texas Supreme 

Court since the beginning of 2001 reached the Court in 
three ways: petition for review (62), certified question from 
a federal court of appeals (14), and mandamus (4). The 
insurer was the petitioner/appellant in 44 of the cases (55%) 
and the insured was the petitioner/appellant in 30 of the 
cases (37.5%).7 The largest number of decisions in any one 
year was 10 (2008) while the Court issued no insurance-
related opinions in 2016. Only 18  of the opinions (22.5%) 
have been issued in the last six years.

Sixty-three of the 80 decisions (78.75%) primarily involve 
insurance coverage issues, while eight decisions (10%) 
involve extracontractual issues. Of the remaining nine 
decisions, three address subrogation issues, two analyze an 
insurer’s right of reimbursement against an insured, and the 
remaining four deal with use of captive counsel, class action 
litigation, rates, and discovery.

Of the 63 coverage decisions, 38 (60.3%) are favorable to 
insurers, 23 (36.5%) are favorable to insureds, and two are 
neutral. Of the eight extracontractual decisions, six (75%) 
are favorable to insurers and two (25%) are favorable to 
insureds. 

In total, there are 73 cases in which an insurer or an insured 
sought review and the Texas Supreme Court issued an 
opinion that can be characterized as pro-insurer or pro-
insured. The insurer prevailed in 47 of those cases (64%) 
and the insured prevailed in 26 (36%). In the 43 of those 
cases in which the insurer was the petitioner or appellant, 
the insurer won on 31 occasions (72%). In the 30 cases in 
which an insured was the petitioner or appellant, the insurer 
won 16 times (53%).

A Change in the Wind
If the analysis is focused on cases over the last six years, 
however, the numbers change drastically. Between January 
1, 2012 and August 1, 2017, there were 16 opinions issued 
by the Texas Supreme Court addressing insured-insurer 
relationships and obligations that reached the Court 
through either a petition for review or certified questions 
from a federal court.8 The insurer prevailed in nine of the 
cases (56.26%) while the insured prevailed in seven cases 
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(43.75%). In the four cases in which the insurer was the 
petitioner or appellant, the insured won two cases and the 
insurer won two cases. And, perhaps most surprisingly for 
an allegedly insurer-friendly court, the insured was the party 
seeking review from the Texas Supreme Court in 12 of the 
16 cases (75%). This means that, over the past six years, 
the Texas Supreme Court accepted cases at the request of 
insureds three times more often than it accepted cases at the 
request of insurers. Over the last six years, the results have 
been almost equally divided between opinions favorable to 
insureds and opinions favorable to insurers.

Over all, the Texas Supreme Court has reviewed only a 
modest number of insurance cases. According to the Texas 
Office of Court Administration, for the ten-year period from 
2007 to 2016, the Texas Supreme Court issued an average 
of 144 written opinions a year.9 Out of the approximately 
1440 Supreme Court opinions over that decade, only 80 
involved the relationships between insureds and their 
insurers. This means that just over 5.5% of the cases over 
which the Texas Supreme Court exercised discretionary 
review involved insurance. And if the 144 opinions per 
year average is applied to the eight-year period from 2008 
through 2017, only 26 out of 1152, or slightly over 2%, of 
the opinions issued by the Texas Supreme Court addressed 
substantive insurance law issues.

What Do the Numbers Mean – If Anything?
While it is always risky to try to extrapolate general principles 
from a relatively small sample, a statistical review of the 
insurance-related decisions issued by the Texas Supreme 
Court suggest three trends and one constant:

* The number of insurance-related opinions issued by the 
Texas Supreme Court over the last 18 years has seen a small 
but steady decrease, from a high of ten in 2008 to a total of 
four in 2016 and the first eight months of 2017;

* For the last several years, the Texas Supreme Court has 
accepted more insurance-related cases at the request of 
insureds than at the request of insurers;

* Since 2012, insureds and insurers have prevailed before the 
Texas Supreme Court at almost the same rate; and 

* Insurance decisions are consistently a small percentage of 
the total opinions issued by the Texas Supreme Court; the 
number of insurance-related opinions constitutes less than 
6% of the total opinions since the beginning of 2000 and 
just over 2% of the total opinions since 2008.10

None of these facts is consistent with generalized statement 
that the Texas Supreme Court is overly friendly to insurance 
companies. The total number of insurance-related opinions 
has gone down in recent years. If the Court really were 
oriented toward protecting insurance companies, it would 
undoubtedly take more cases at the request of insurers. 

Instead, the Court has trended toward taking more cases at 
the requests of insureds than insurers and the opinions since 
2012 have been almost equally divided between those that 
favor insureds and those that favor insurers. If the popular 
perception is of a sympathetic relationship between the 
Texas Supreme Court and insurance companies, the reality 
is different.

The Texas Supreme Court has also dealt some rather harsh 
blows to insurers over the last few years. Opinions that have 
been especially beneficial to insureds include:

* USAA Texas Lloyds Co. v. Menchaca,11 in which the 
Court took a broad view of extracontractual liability 
under Chapter 541 of the Texas Insurance Code. Several 
intermediate appellate courts and the Fifth Circuit had held 
that an insured had to establish damage independent of loss 
of policy benefits before being entitled to multiple statutory 
damages. These courts had read the Texas Supreme Court’s 
decision in Provident American Insurance Co. v. Castaneda12 
to mean that there can be “no recovery for extracontractual 
damages for mishandling claims unless the complained of 
actions or omissions caused injury independent of those 
that would have resulted from a wrongful denial of policy 
benefits.”13 Contrary to these courts, the Supreme Court 
held that there are certain situations in which a loss of policy 
benefits can be the basis of multiple statutory damages.

* Lennar Corp. v. Markel American Insurance Co.,14 in 
which the Court held that the phrase “because of” in an 
insuring agreement obligated the insurer to pay “the total 
amount” of an insured’s loss “because of” property damage 
that “occurred during the policy period” and should be read 
broadly to include costs incurred to determine property 
damage, to repair it, and to remediate damage that began 
before and continued after the policy period.

* Excess Underwriters at Lloyd’s, London v. Frank’s Casing Crew 
& Rental Tools, Inc.,15 in which the Texas Supreme Court held 
that an excess insurer has no right to reimbursement from 
insured even when the insurer has no duty to defend and the 
insured demanded that the insurer accept a settlement offer. 
This was an expansion of the holding in Texas Association 
of Counties County Government Risk Management. Pool v. 
Matagorda County, which held that an insurer that settles 
a claim against its insured when coverage is disputed may 
seek reimbursement from the insured, should coverage later 
be determined not to exist, only if the insurer “obtains the 
insured’s clear and unequivocal consent to the settlement 
and the insurer’s right to seek reimbursement.”16

* Lamar Homes v. Mid-Continent Casualty Co.,17 which held 
that an insured’s claim against its liability insurer for defense 
costs is a “first party claim” under Chapter 542 of the 
Texas Insurance Code and that allegations of unintended 
construction defects are sufficient to trigger the insurer’s 
duty to defend.
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* Mid-Continent Insurance Co. v. Liberty Mutual Insurance 
Co.,18 in which the Supreme Court held that a liability 
insurer that fully indemnified its insured by settling a tort 
claim against the insured had no subrogation claim against a 
co-insurer of the insured, even though the Court previously 
held in American Physicians Insurance Exchange v. Garcia that 
when multiple insurers are obligated on the same risk, “all 
insurers whose policies are triggered must allocate funding 
of the indemnity limit among themselves according to their 
subrogation rights.”19

If the Texas Supreme Court were truly is a “safe haven for 
big insurance companies,” as Texas Watch has claimed, these 
opinions would not have been issued.

Conclusion
Despite the perception of some that the Texas Supreme 
Court is a champion for insurance companies, the Court’s 
decisions since the beginning of the new millennium do 
not support that position. Insurance decisions make up a 
very small percentage of the Court’s reported opinions. A 
numerical analysis of the cases during the last seventeen years 
suggests that insurers have fared reasonably well in the Texas 
Supreme Court over that period, but a narrower focus on 
the last six years shows a fairly even split between decisions 
that favor insureds and decisions that favor insurers. If the 
Texas Supreme Court has a “secret agenda” of favoring 
insurers over insureds, it has done a good job of hiding that 
philosophy over the last several years.
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of policy benefits,” citing Castaneda); United Servs. Auto. Ass’n v. 
Gordon, 103 S.W.3d 436, 442 (Tex. App.—San Antonio, 2002, 
no pet.) (same).

14 413 S.W.3d 750, 757 (Tex. 2013) (citing Zurich Am. Ins. Co. 
v. Nokia, Inc., 268 S.W.3d 487, 499 (Tex. 2008)).

15 246 S.W.3d 42 (Tex. 2008).

16 52 S.W.3d 128 (Tex. 2000).

17 242 S.W.3d 1 (Tex. 2007).

18 236 S.W.3d 765 (Tex. 2007).

19 876 S.W.2d 842, 855 (Tex. 1994).
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