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In this issue of the Journal you will find Michael Klein’s comprehensive article on unauthorized insurance, as administered 
by TDI and interpreted by Texas courts, Jeffrey Dahl’s very helpful summary of forty years of ERISA jurisprudence, and our 
regular update on recent Fifth Circuit and Texas Supreme Court insurance opinions, as contributed by Shelley Glazer and 
David White.

Meanwhile, I continue to be impressed by the quality of the writing done by our members and would enjoy receiving a 
submission from you on any subject that has piqued your interest sufficiently for you to write about it. 

Thanks go to all these authors, and to Associate Editors Rebecca DiMasi, Jennifer Johnson, Mark Ticer, and Candace Ourso, 
whose help with this issue was, as usual, indispensable. I want to extend a special thank you to my Assistant Editor Pam Hopper, 
who was responsible for the management and administration of this issue, taking a great load off of me. The Journal would 
be happy to publish similar articles for the benefit of the bench and bar. Email articles to me at wjchriss@gplawfirm.com. 

William J. Chriss

Publications Editor

F RO M  T H E  E D I TO RComments
By William J. Chriss

Gravely & Pearson, LLP

William J. Chriss, of counsel to Gravely & Pearson, LLP, graduated from Harvard Law School, holds master’s 
degrees in Theology and Political Science, and was recently awarded a Ph.D. in History by The University of 
Texas. He has practiced insurance law for over thirty years and currently serves as editor in chief of The Journal of 
Texas Insurance Law.
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It is my honor to serve as Chair of your Section this year. Through the able leadership of our past Chairs and Council 
members each successor has the luxury of taking the reins of a Section that is greatly improved and more responsive to the 
members’ needs than the year before. Thanks to the leadership of Immediate Past Chair Mark Ticer and the efforts and 
accomplishments of the 2014-2015 Council this year is no exception, and I am excited to do my part to continue this 
outstanding tradition.

This year my special projects included the creation of several task force committees, such as Membership, South Texas CLE, 
In-House Counsel Connect, and Website Content (Webinars/Podcasts, Case Notes/Articles, Forms/Brief Bank by Practice 
Area, etc.), among others, to ensure that the Insurance Law Section remains responsive to the needs of its membership. If you 
have not visited our new Section website at www.insurancelawsection.org recently I encourage you to do so. There is a treasure 
trove of information available to members with plans for even more content to be added in the coming months, so bookmark 
it now and make it a part of your browsing routine. 

The Section continues to provide members substantive and practical educational programs. We are again co-sponsoring 
the Insurance Law Institute with University of Texas Law-CLE (now in its 20th year) in Dallas, November 12-13, 2015, 
and Section members receive a discount on registration. The new South Texas CLE task force has already begun program 
planning for a special “Valley CLE” event to be held in McAllen on February 26, 2016. We will also co-sponsor the 13th 
Annual Advanced Insurance Law Course with the State Bar on June 9-10, 2016 in San Antonio. Mark your calendars now 
for these CLE opportunities!

Our weekly “Right Off the Press” emails continue to provide access to recent Texas state and federal insurance cases and other 
announcements so you can be aware of up-to-the-minute developments in insurance law. And as you’ll see in the following 
pages, each Journal issue includes timely, substantive and informative articles on insurance law written by practitioners who 
have extensively researched their topic. Electronic versions of the Journal are provided to current members upon publication 
and back issues of the Journal are available in the “members” area of the Section website.

The success of these projects and quality of our member benefits depend on one thing—volunteers. If you are willing to 
write a Journal article, help on a committee or task force, develop content for the website to keep it current and informative, 
present a topic for a continuing education seminar, or just participate wherever you may be needed, then we seek your 
participation and encourage your involvement. My goal to continue the tradition of leaving our next Chair an even better 
Section depends on you!  

Best,

J. James Cooper
Chair, Insurance Law Section

F RO M  T H E  C H A I RComments
By J. James Cooper
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Introduction
Forty years ago Congress passed the Employee Retirement 
Income Security Act of 1974 (“ERISA” or the “Act”). The 
Act was designed to encourage the creation of benefit plans 
and protect the benefits offered employees who worked 
in the private sector. Although the primary focus is the 
protection of pension benefits, the Act’s application is 
broad, covering health, disability, and life insurance benefits 
offered to private-sector employees.1 Health, disability and 
life insurance benefits are collectively referred to as welfare 
benefits within ERISA, and the Act provides that those who 
administer welfare benefit plans are subject to some of the 
same fiduciary responsibilities as administrators of pension 
plans. The Act included the creation of pension insurance 
administered by the Pension Benefit Guaranty Corporation, 
providing employees a government guaranty that upon 
retirement they would receive at least some, if not all, of 
their vested pension benefits if their employer could not 
meet its pension obligations.

Congress explained its purpose in enacting ERISA within 
the first section of the Act:

It is hereby declared to be the policy of this 
chapter to protect interstate commerce and 
the interests of participants in employee 
benefit plans and their beneficiaries, by 
requiring the disclosure and reporting to 
participants and beneficiaries of financial 
and other information with respect 
thereto, by establishing standards of 
conduct, responsibility, and obligation 
for fiduciaries of employee benefit plans, 
and by providing appropriate remedies, 
sanctions, and ready access to the Federal 
courts.2

ERISA’s Current Legacy: Claimants Strive to Avoid 
the Act Enacted for Their Benefit.
Although the Act’s purpose was to promote the creation 
of employee benefit plans and protect those benefits for 
employees, since ERISA’s enactment most employees with 

pension or welfare benefit claims do whatever they can to 
escape the “protections” of the Act, while insurance carriers 
and employers that fund and administer the benefit plans 
push to have the claims governed by ERISA. Case law 
portraying an employee’s struggle to have his or her pension 
or welfare benefit claim governed by ERISA is almost non-
existent. Instead, ERISA benefit case law over the last forty 
years reveals a common theme: the employee’s Sisyphean 
struggle to avoid ERISA.3 The mountain of cases finding 
preemption is tall and imposing. The employee stands in 
the valley with her claim, her rock, using every ounce of 
physical energy and creative power to push her rock up and 
over the mountain, to free herself from the Act designed for 
her benefit. The fiduciary stands calmly upon the side of the 
mountain, seeking to return the rock to the valley where the 
protections of the Act lie, pressing the already heavy rock 
against the employee’s skin, muscle, and bone, forcing it 
back downhill. Naturally, given the slope of the mountain 
and the application of pressure by the fiduciary, the rock 
almost always returns to the valley. The employee watches 
hopelessly as her heavy burden crashes back down the hill, 
seeing with despair that all of her toil was for nothing. She is 
confined to the valley. Many claimants, especially those who 
are already impaired when they began their quixotic ascent, 
remain beaten. 

The primary reason for the seemingly endless repetition 
of this Sisyphean struggle is because ERISA decisions have 
guaranteed the underwriters of ERISA plans and policies 
deferential review provided their benefit plans contain a 
simple phrase or sentence that grants discretionary power 
to the plan fiduciary. The words can be as simple as “the 
plan fiduciary shall have full discretion to decide benefit 
claims.” This simple phrase is held to protect them from the 
traditional “preponderance of the evidence” burden of proof 
applied in other breach of contract cases, the burden of 
proof that would have been applied before the enactment of 
ERISA, or the burden of proof commonly applied to those 
who work in the public sector or those who are lucky enough 
to have individual disability or life insurance policies. Other 
significant protections for those who fund ERISA benefit 
plans include the limitation of damages to lost benefits and 
the prohibition of live testimony, jury trials, and almost all 

 By Jeffrey Dahl

Jeffrey Dahl has been Board Certified in Consumer and Commercial Law since 2001.  Although he regularly 
handles a number of non-ERISA insurance disputes on behalf of policyholders, for the last fifteen years his pri-
mary area of practice has been ERISA litigation on behalf of employees.  He has authored a number of articles on 
ERISA.  His website is www.erisaattorneyintexas.com.

FORTY YEARS OF ERISA JURISPRUDENCE:
A LEGACY OF LIMITED PROTECTIONS BUT THE
STEADY EROSION OF CONTRACT RIGHTS
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discovery. The underwriters’ medical experts are shielded 
from cross-examination. This is indeed a comfortable valley 
for the underwriters of ERISA benefit plans. In health and 
disability claims the written opinions of their consulting 
experts are more often than not the backbone of the denial 
and become the reason the court must sustain the decision 
when the abuse of discretion standard is applied. 

There has been little backlash to the perversity that the 
Act designed to protect employees and their beneficiaries 
has ended up marginalizing their contract rights. Insurance 
carriers and employers, who have the greater power by 
virtue of their experience with benefit plans and their 
financial resources, have no incentive to rock the boat. 
Although there are a few outspoken critics, such as Judge 
William Acker in Alabama, federal courts remain content 
with the status quo. The alternative, a slew of pension, 
health, disability and life insurance benefit contract claims 
that must be decided in federal court with live testimony, 
juries, and a preponderance of the evidence standard, might 
substantially impede their efficiency.

The 1980s: Big Hair and the Destruction of the 
Flatlands

While MTV and its fans were caught up in the voices and 
big hair of Duran Duran and the Scorpions and Billy Idol, 
and U2 (yes, even Bono and the Edge had big hair back 
then), something less interesting but more complicated was 
going on with ERISA jurisprudence. Two seminal cases that 
started as state law claims for consequential and punitive 
damages as a result of the wrongful processing of disability 
claims became preemption cases when the insurance carriers 
sought to avoid the state law causes of action brought by the 
claimants: Massachusetts Mutual Life Insurance Company v . 
Russell4 and Pilot Life Insurance Company v. Dedeaux.5 The 
insurance carriers won both cases, i.e., ERISA was found 
to preempt the state law causes of action brought by the 
plaintiffs in both cases. The Supreme Court found that the 
preemption provision within ERISA, section 1144, was 
made deliberately broad to ensure enforcement of ERISA’s 
comprehensive scheme, and that the claimants’ request for 
consequential and punitive damages interfered with the Act’s 
remedial provision, section 1132(a), which provided for a 
recovery of benefits for the claimants but did not provide for 
consequential or punitive damages. 

In Russell, the Supreme Court said:

The six carefully integrated civil 
enforcement provisions found in § 502(a)6

of the statute as finally enacted, however, 
provide strong evidence that Congress did 
not intend to authorize other remedies that 
it simply forgot to incorporate expressly.7 

The word “flatland,” as used here, refers to a landscape of 
parity between the parties when there is a dispute over a 
contract claim. The parties play on a level playing field. 
In this landscape, pension and health, disability, and life 
insurance coverage cases are decided in favor of the party 
that submits the greater weight of the evidence. But the levee 
broke in 1989 and the rushing current quickly destroyed 
the flatland and carved the valley where employees would 
be trapped with their benefit claims. In 1989 the U.S. 
Supreme Court decided Firestone Tire & R ubber Company 
v. B ruch.8 At issue was the standard of review for ERISA 
cases, and at first blush it was a victory for employees, as the 
Court decided that de novo review was the proper standard 
of review for ERISA benefit cases.9 The flatland seemed 
secure. However, in that decision the Court indicated that 
a discretionary standard of review, at least in regards to plan 
interpretation, could be achieved by simply making sure the 
policy granted interpretive authority to the insurance carrier 
or the administrator of a self-insured plan.10 

Never has a lover been jilted in such a smooth and gentle 
manner. At first the Court focused on the importance of de 
novo review: 

ERISA was enacted “to protect the interests 
of employees and their beneficiaries in 
employee benefit plans” and “to protect 
contractually defined benefits.” Adopting 
Firestone’s reading of ERISA [having abuse 
of discretion review as the default standard] 
would require us to impose a standard of 
review that would afford less protection to 
employees and their beneficiaries than they 
enjoyed before ERISA was enacted.11 

But earlier in the opinion, the Court recites the Restatement 
(Second) of Trusts § 187 (1959): “Where discretion is 
conferred upon the trustee with respect to the exercise of 
a power, its exercise is not subject to control by the court 
except to prevent an abuse by the trustee of his discretion.”12

This is where the levee broke and the flatland was destroyed. 

The Mountain Grows, The Valley is Sustained
After Firestone, benefit plan scriveners were writing or 
refining clauses that would assure deferential review at the 
courthouse and claimants scurried to avoid ERISA’s reach. 
In 2004, the Supreme Court decided a case created by 
Texas residents suing their health insurers for consequential 
damages under state law, specifically the Texas Health Care 
Liability Act.13 The insurers sought the pleasant valley of 
ERISA. The Court found the claims were preempted by 
ERISA, describing the Act as a “comprehensive legislative 
scheme” with “broad preemption provisions.”14 Although 
the claimants suffered significant injuries, i.e., consequential 
damages, which they alleged were caused by wrongful denials 
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of coverage for necessary medical treatment, a finding of 
preemption left them with virtually no remedy, since ERISA’s 
statutory remedial provision, section 1132, specifically 
allows a claim for benefits but does not expressly provide for 
a claim for consequential damages.15 The Supreme Court 
reasoned that such specificity in the remedial provision, 
part of the Act’s “comprehensive legislative scheme,” meant 
that Congress intended to exclude consequential damage 
claims from wrongful denial of benefit claims.16 The ERISA 
remedy that remained for the plaintiffs in the case (Aetna 
addressed two cases because of their factual similarity) was 
coverage for Vioxx instead of a generic drug for one plaintiff 
and additional night stays in the hospital for the other.17

Aetna closed the door to consequential damage claims as a 
result of wrongful denial of coverage for benefits granted by 
an ERISA plan. 

Metropolitan Life Insurance Co. v. Glenn

In 2008, the Supreme Court decided how to treat a conflict 
of interest, the most common one being an insurer who 1) 
must conduct the review of the denied claim as the claimant’s 
fiduciary, as required by section 1133(2) of ERISA, but 2) 
is also the entity that must pay the claim if it decides to 
overturn the denial.18 Clearly, one option was to decide that 
when there is evidence of a conflict of interest, the standard 
should change from deferential to de novo review. Given 
the hefty number of ERISA welfare benefit plans that are 
group insurance policies, this would mean that a large 
number of claims would receive de novo review. The Court 
rejected this option, noting that trust law, the framework 
to be used when construing ERISA claims, still applies a 
deferential standard of review when there is a conflicted 
trustee.19 In protecting deferential review, the Court notes 
that research shows 1.9 million beneficiaries have health 
care claims denied each year.20 The clear inference is that 
protecting deference is important because if all ERISA claim 
review denials made by insurance carriers required de novo 
consideration, the federal courts could not handle the load.

Conkright v. Frommert 

In April of 2010, the Supreme Court decided Conkright v.  
Frommert, an ERISA pension case.21 The issue in Conkright 
was whether or not an ERISA trustee with discretionary 
authority to approve or deny benefits (given by the plan) 
should have its discretionary authority taken away if the 
administrator’s prior decision on the claim was ruled by 
the court to be an abuse of discretion.22 The Supreme 
Court ruled against the employee and in favor of the plan 
trustee, holding that a trustee’s discretionary authority 
should be preserved even if the trustee had previously 
abused its discretion when considering the claim.23 ERISA 
deference is important enough to withstand a prior abuse 
of discretion because, in the words of Chief Justice Roberts, 

“ERISA represents a ‘careful balancing’ between ensuring 
fair and prompt enforcement of rights under a plan and 
the encouragement of the creation of such plans.”24 Justice 
Roberts builds the following foundation for the Court’s 
decision:

“Firestone deference . . . preserves the 
“careful balancing” on which ERISA is 
based. Deference promotes efficiency 
by encouraging resolution of benefit 
disputes through internal administrative 
proceedings rather than costly litigation. 
It also promotes predictability, as an 
employer can rely on the expertise of the 
plan administrator rather than worry 
about unexpected and inaccurate plan 
interpretations that might result from de 
novo judicial review. Moreover, Firestone 
deference serves the interest of uniformity, 
helping to avoid a patchwork of different 
interpretations of a plan, like the one 
here, that covers employees in different 
jurisdictions. . . .”25

In the Fifth Circuit, Abuse of Discretion is 
Adopted for Factual Disputes: ERISA Claims are 
Transformed Into Administrative Law Claims. 
The Firestone decision addressed whether deference should 
be afforded the plan fiduciary’s interpretation of the benefit 
plan, but most ERISA welfare benefit cases revolve around 
factual disputes, primarily disputes over medical evidence, 
rather than plan interpretation. Two years after the Firestone 
decision, the Fifth Circuit was asked to decide whether a 
claimant was entitled to de novo review of an ERISA claim 
denial when the denial turned on fact-findings instead of 
plan interpretation. In Pierre v.  Connecticut  G eneral L ife 
Insurance Company/L ife I nsurance. C o. of  N orth A merica, 
the Fifth Circuit decided that the proper standard of review 
was abuse of discretion for the factual determinations of the 
plan fiduciary.26 The court reasoned that in Firestone, the 
Supreme Court indicated that trust law was to be the guide 
in determining the rights and duties of a ERISA fiduciary 
who decides benefit claims, and under trust law a trustee 
has inherent discretion when it engages in fact-finding 
functions.27 But the court gave the more compelling reason 
why de novo review should be avoided:

There is a compelling practical reason 
why plan administrators are given wide 
discretionary powers in making factual 
determinations. We only need consider, for 
example, the number of claims that must be 
approved or denied under these plans. . . . 
The courts simply cannot supplant plan 
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administrators, through de novo review, 
as resolvers of mundane and routine fact 
disputes. Considerations of expediency 
therefore support deference to factual 
determinations made in the administration 
of the plan. Otherwise, federal trials 
are encouraged in the vast numbers of 
claims that are filed in the thousands of 
ERISA plans throughout this county. . . . 
We therefore conclude that a deferential 
standard for factual determinations is 
buttressed, if not compelled, by practical 
considerations.28 

Thus, the court’s role as fact finder was abdicated. When 
a denied ERISA benefit claim comes to court, the Fifth 
Circuit made it clear that it was no longer the court’s role to 
decide whether or not there should be coverage or pension 
benefits should be paid. The court’s limited role was to 
decide whether or not the plan administrator’s decision to 
deny the claim was an abuse of discretion. For claimants 
governed by Fifth Circuit law, Pierre was the poison that 
seeped into the grass and the water of the valley. The final 
decision-maker on a benefit claim, whether it was an 
insurance carrier, third-party administrator, or employer, 
would be given the same deference as an administrative law 
judge, only to be overturned if there was not substantial 
evidence to support the decision. This compelled claimants 
to climb the mountain and escape ERISA, to find another 
valley where they could have a judge, or even a jury, decide 
whether or not the greater weight of the evidence indicated 
that their benefit claims should be paid. 

Consider this situation: Ruby works as a courier. She is a 
single mother with two kids and lives paycheck to paycheck.29

Ruby’s physician has advised her that she should not return 
to work until she has back surgery and Ruby experiences too 
much pain to drive for any length of time. Her company 
provides short and long-term disability benefits to its 
employees by purchasing a group insurance policy from Big 
Bend National Insurance Company.30 The company does 
nothing more than pay the premiums; the rest is left up 
to Big Bend, including the administration and payment 
of disability claims. Since the insurance policy is for the 
employees of the company, it is transformed into an ERISA 
plan, and therefore Big Bend is required to administer the 
disability claims in accordance with the claims regulations 
established by the U.S. Department of Labor for ERISA 
claims, as well as conduct a full and fair review of any denied 
claim as required by section 1133(2) of ERISA. 

Sarah, a claims adjustor with Big Bend, denies Ruby’s claim, 
citing insufficient evidence of disability. Ruby requests that 
Big Bend review the denial, often referred to as an appeal of 
the denial, and provides a narrative from her physician that 
concludes that Ruby remains disabled. In accordance with 
its statutory duty under section 1133(2), Big Bend conducts 

the mandated “full and fair” review of the denial. Practically 
speaking, this means that Sarah walks the claim file upstairs 
to Seth’s office and puts it on his desk with Ruby’s appeal 
clipped to the outside of the file. Seth is known as the senior 
appeals specialist and his office overlooks the beautiful desert 
landscape that surrounds Marfa, Texas. Seth hires medical 
consultant Dr. Marvin Payne, who lives in Portland, Oregon, 
and electronically submits the file and Ruby’s appeal to Dr. 
Payne. Dr. Payne writes a report that concludes that Ruby 
is not disabled from being a courier. Seth receives the report 
and files it, giving Ruby written notice that the review is 
denied (as required by ERISA claims procedures), that it 
is Big Bend’s final decision on the claim, and Ruby’s only 
recourse is to file suit under section 502(a) of ERISA.31

Ruby files suit and loses in the district court. She appeals. 
The Fifth Circuit affirms the district court’s decision, 
holding that Dr. Payne’s report is substantial evidence to 
support Big Bend’s final denial. Ruby takes her two kids and 
moves back to the one-bedroom house in Langtry where 
she grew up and her mother still lives, as they can no longer 
afford their house in Del Rio. She hears the dust hit the 
windows as she lies in bed, waiting for the pain to subside. 
She wonders why her life has taken such a turn.

Not far away, at least for Texans, after reading the Fifth 
Circuit opinion affirming his decision on Ruby’s claim, Seth 
enjoys his view of the Chihuahuan desert. It feels good to 
have such power. You see, the courts have given him every 
bit as much power as any administrative law judge in Texas 
or the Commissioner of the Social Security Administration, 
whose factual findings and decision must be also be affirmed 
if there is substantial evidence to support them.32 As he 
understands it, and he understands it correctly, “substantial 
evidence is more than a scintilla, less than a preponderance, 
and is such relevant evidence as a reasonable mind might 
accept as adequate to support a conclusion.”33 His decisions 
will be affirmed even if they fall on the low end of a 
continuum of reasonableness.34 Seth leans back and enjoys 
his coffee. Pretty good work if you can find it, he thinks to 
himself.

Notable Dissents
In 1983, the late Judge Joe J. Fisher of the federal district 
court in Beaumont, expressed his thoughts on ERISA’s 
abuse of discretion standard of review:

That holding [Fifth Circuit holding 
making abuse of discretion standard the 
default standard] perplexes this court. It 
allows an employer to breach his employees’ 
compensation contract with impunity, so 
long as the employer does not do in an 
“arbitrary and capricious” manner. The 
administrator may be stupid, or simply 
ignorant, or ill-advised on the meaning of 
the contract. No matter. He may breach 
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and breach again, yet the employee cannot 
enforce his rights.

With the social security retirement 
system in a shambles and its bankruptcy 
imminent, private benefit plans offer most 
workers their only hope of security in old 
age or disability. To an older worker, his 
pension rights may be more valuable than 
his salary. He can enforce those valued 
rights, however, if and only if he can prove 
the contract’s breach to be “arbitrary and 
capricious.” This is an absurd requirement. 

The court believes that disputes over 
employment contracts—
including pension and 
disability benefit plans—are 
most rationally, economically, 
and equitably resolved by 
the application of traditional 
contract principles. It is, after 
all, a contract that the court is 
being asked to interpret. 35

Eight years later, Texas Supreme Court Judge Lloyd Doggett 
issued a concurring opinion in Cathey v. Metropolitan Life 
Insurance Company, which included the following passage 
regarding ERISA’s shortcomings:

Recognizing that Ingersoll-Rand v. 
McClendon and Pilot Life Ins. Co. v. Dedeaux 
control this case, I must concur with the 
court’s opinion [that the employee’s wife’s 
health care claim was preempted by ERISA 
and therefore she could not bring state law 
claims against her insurer]. By its reading 
of ERISA’s preemption clause, the United 
States Supreme Court has restricted the 
very rights of employees—to avoid the 
delay or denial of benefits—that Congress 
sought to protect. Through peculiar federal 
judicial interpretation, a statutory addition 
to workers’ rights has been converted into 
a statutory removal of those rights. The law 
has been r eshaped into a for m that achiev es 
the converse of its original purpose.36

In Mertens v . H ewitt, the Supreme Court, in a narrow 
five-four opinion, decided that the third remedial prong 
of ERISA, section 1132(a)(3), does not authorize damage 
claims against non-fiduciaries who knowingly aid a fiduciary 
in breaching its fiduciary duty.37 The majority’s decision 
had broad implications because of its view that the term 
“appropriate equitable relief ” within section 1132(a)(3) 
precludes monetary damage claims. The dissent, authored 
by Judge White, joined by Chief Justice Rehnquist, Justice 

Stevens, and Justice O’Connor, emphasized that the 
majority’s narrow construction of the term “equitable relief ” 
stood at odds with congressional intent:

Although the trust beneficiary historically 
had an equitable suit for damages against 
a fiduciary for breach of trust, as well as 
against a participating nonfiduciary, the 
majority today construes § 502(a)(3) as 
not affording such a remedy against any 
fiduciary or participating third party on the 
ground that damages are not “appropriate 
equitable relief.” The majority’s conclusion, 
as I see it, rests on transparently insufficient 
grounds. The text of the statute supports 

a reading of § 502(a)(3) that 
would permit a court to award 
compensatory monetary relief 
where necessary to make an 
ERISA beneficiary whole 
for a breach of trust. Such a 
reading would accor d with the 
established equitable  remedies 
available under the common 
law of tr usts, to which Congr ess 

has dir ected us in constr uing ERISA, and 
with Congr ess’ primar y goal in enacting 
the statute, the pr otection of beneficiaries’ 
financial security against corrupt or inept 
plan management . Finally, such a reading 
would av oid the per verse and, in this case, 
entirely needless r esult of constr uing ERISA 
so as to deprive beneficiaries of remedies they 
enjoyed prior to the statute ’s enactment . For 
these reasons, I respectfully dissent.38 

The decision in Mertens v . H ewitt also assured ERISA 
claimants that they would have no incidental or consequential 
damage claims, even if they were not made whole by having 
their benefits restored.

In June 2014, ERISA’s fortieth year, Judge Acker of the 
Northern District of Alabama wrote as follows:

Prologue

This court devoutly wishes that the 
Supreme Court of the United States had 
not blindly stumbled off on the wrong 
foot and in the wrong direction when it 
handed down Firestone Tire & R ubber 
Co. v. Bruch, the case in which it invented 
a strange quasi-administrative regime for 
court review of denials of ERISA benefit 
claims. It inexplicably substituted a 
procedure borrowed from administrative 
law for the clear congressional mandate 
that the filing of a “civil action” (a simple, 

The majority’s decision had broad 
implications because of its view that 

the term “appropriate equitable 
relief” within section 1132(a)(3) 

precludes monetary damage claims. 
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straight-forward, garden-variety suit for 
breach of contract) is the only means for 
challenging such denial decisions. In the 
amicus curiae  brief filed by the Solicitor 
General in Bruch, he did his best to keep 
the Supreme Court from wandering 
off track and ignoring Congress. The 
Solicitor General, who was representing 
both Congress and the persons whom 
Congress intended to benefit from ERISA, 
failed to talk the Supreme Court out of 
its misguided step, a misstep that has 
led to a series of further judicial glosses, 
distillations, penumbras, and emanations, 
eventuating in the sad state of affairs 
now faced by ERISA claimants and by 
the courts who have to deal with ERISA 
benefit claims.

If Congress itself had enacted the weird 
scheme created by the Bruch court out 
of whole cloth, ERISA would have been 
promptly and successfully attacked for its 
patent unconstitutionality as a violation of 
“due process.” A quick application of the 
universally recognized legal maxim, nemo 
judex in causa sua , would have kept any 
such statute off the statute books. Chief 
Justice Sir Edward Coke in Dr. Bonham’s 
Case, 8 Co. Rep. 107a, 77 Eng. Rep. 638 
(C.P. 1610), carved in granite for all time 
this fundamental jurisprudential principle 
when he said, using the vernacular: “No 
man should be a judge in his own case.”

The justices of the Supreme Court, 
including some who decided Bruch, 
routinely recuse themselves when there 
is even the slightest hint of any possible 
self-interest by the recusing justice. And 
yet, today, clearly conflicted ERISA plan 
administrators and insurers, when granted 
by the plan document that they drafted 
full discretion to interpret their plans and 
to decide the ultimate issue of entitlement, 
are routinely allowed, even required, to 
rule on their own cases. Not surprisingly, 
this court has not found a single case in 
which an insurance company has recused 
itself in an ERISA case under the rule of 
nemo judex in causa sua.  There is no scheme 
remotely like the one created by Bruch in the 
annals of Anglo-American jurisprudence. 
Chief Justice Coke is uncomfortable in his 
crypt. 39

Conclusion
In the forty years since its enactment, ERISA has protected 
employees’ pension benefits and provided the assurance, 
through the Act’s creation of the Pension Benefit Guaranty 
Corporation and a guaranty fund, that an employee will 
receive at least some of the pension benefits that were 
promised him or her upon retirement.40 However, claimants 
with ERISA benefit claims, i.e., claimants seeking pension, 
health, disability, or life insurance benefits, do whatever they 
can to escape the Act that was created for their benefit. The 
preemptive reach of ERISA is broad, however, so that an 
attempt to avoid ERISA is a Sisyphean struggle. Employees 
try to escape ERISA’s long reach because the judicial 
decisions that have been made since ERISA’s enactment hold 
that an abuse of discretion standard of review will be used 
by the federal court to review their claim, i.e., the insurer 
or plan administrator of a self-insured plan who decides the 
review of their claim will be given the same deference given 
to administrative law judges. The administrator’s decision 
will only be overturned if there is not substantial evidence 
to support it or, if the claim turns upon plan interpretation, 
the administrator’s interpretation of the plan is arbitrary. 
Damages will be limited to benefits that should have been 
paid, no matter the conduct of the plan administrator or the 
losses suffered by the claimant as a result of the wrongful 
denial of benefits. The claimant will not be given the chance 
to have a jury decide the issue, nor will she have the right to 
cross-examine experts or testify at the courthouse. Thus far, 
ERISA has not come close to providing the protections that 
Congress promised forty years ago. 

1  Certain companies may offer other welfare benefits but health, 
disability, and life insurance benefits are the primary welfare 
benefits that are provided to employees.

2  29 U.S.C. § 1001(b). The reference to protecting interstate 
commerce is also explained within this first section of ERISA. In 
29 U.S.C. § 1001(a), Congress notes that the “growth in size, 
scope, and numbers of employee benefit plans has been rapid and 
substantial” and for the protection of interstate commerce and the 
federal taxing powers it was necessary that “minimum standards 
be provided assuring the equitable character of such plans and 
their financial soundness.”

3  This refers to King Sisyphus of Greek mythology, who, for his 
trickery, “the gods had condemned to ceaselessly rolling a rock to 
the top of a mountain, whence the stone would fall back of its 
own weight.” Albert CAmus, the myth of sisyphus And other

essAys 119–23 (Alfred A. Knopf, Inc., New York, translated from 
French by Justin O’Brien) (1955).

4  473 U.S. 134 (1985).

5  481 U.S. 41 (1987).

6  Section 502(a) of ERISA is now codified as § 1132(a).

7  Russell, 473 U.S. at 146.

https://links.casemakerlegal.com/federal/US/books/United_States_Code/results?search[Title]=29&search[Section]=1001&ci=13&fn=Journal+Vol.+13%2c+Number+4%2c+Fall+2015.pdf
https://links.casemakerlegal.com/federal/US/books/United_States_Code/results?search[Title]=29&search[Section]=1001&ci=13&fn=Journal+Vol.+13%2c+Number+4%2c+Fall+2015.pdf
https://links.casemakerlegal.com/federal/US/books/Supreme_Court_Opinions/results?search[Cite]=473%20U.S.%20134&ci=13&fn=Journal+Vol.+13%2c+Number+4%2c+Fall+2015.pdf
https://links.casemakerlegal.com/federal/US/books/Supreme_Court_Opinions/results?search[Cite]=481%20U.S.%2041&ci=13&fn=Journal+Vol.+13%2c+Number+4%2c+Fall+2015.pdf
https://links.casemakerlegal.com/federal/US/books/Supreme_Court_Opinions/results?search[Cite]=473%20U.S.%20134&ci=13&fn=Journal+Vol.+13%2c+Number+4%2c+Fall+2015.pdf
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8  489 U.S. 101 (1989).

9  Id. at 115.

10  Id. at 111. An ERISA plan administrator, as referred to here, 
is the administrator that decides the full and fair review of an 
employee’s welfare benefit claim. If the benefit plan is insured, the 
plan administrator is almost always the insurer who also pays the 
benefits due, but in a self-insured plan, where the employer pays 
the benefits due, the plan administrator is typically a third-party 
administrator hired by the employer or a committee assigned by 
the employer.

11  Id. at 113–14 (citations omitted).

12  Id. at 111.

13  See Aetna Health Inc. v. Davila, 542 U.S. 200 (2004).  

14  Id. at 208.

15  Id. at 216–17.

16  Id.

17  Id. at 211.

18  See Metropolitan Life Ins. Co. v. Glenn, 554 U.S. 105 (2008).

19  Id. at 115.

20  Id.

21  Conkright v. Frommert, 559 U.S. 506 (2010).

22  Id. at 509.

23  Id. at 521.

24  Aetna Health Inc. v. Davila, 542 U.S. 200, 215 (2004) (quoting 
Pilot Life Ins. Co. v. Dedeaux, 481 U.S. 41, 54 (1987)).

25  Conkright, 559 U.S. Id. at 517 (emphasis added).

26  Pierre v. Connecticut Gen. Life Ins. Co./Life Ins. Co. of N. Am., 
932 F.2d 1552, 1562 (5th Cir. 1991). 

27  Id. 

28  Id. at 1559 (citations omitted).

29  This is a fictional account meant to clarify the power that has 
been given those who decide ERISA claims.

30  The company name is invented to avoid picking on any 
particular insurance carrier. Prudential, Unum, MetLife, Standard, 
and the Hartford are all carriers who commonly underwrite group 
disability insurance policies that are ERISA plans.

31  Section 502(a) of ERISA is ERISA’s remedial provision. 

32  See P erez v . B arnhart, 415 F.3d 457, 461 (5th Cir. 2005) 
(substantial evidence supported finding by Commissioner of 
Social Security). 

33  Atkins v. Bert Bell/Pete Rozelle NFL Player Ret. Plan, 694 F.3d 
557, 566 (5th Cir. 2012).

34  Id.

35  Hayden v. Texas-U.S. Chem. Co ., 557 F. Supp. 382, 389–90 
(E.D. Tex. 1983) (emphasis added).

36  805 S.W. 2d 387, 392 (Tex. 1991) (citations omitted) 

(emphasis added).

37  508 U.S. 248, 262 (1993).

38  Id. at 273–74 (emphasis added).

39  Criss v. Union Sec. Ins. Co., 26 F. Supp. 3d 1161, 1162–63 
(N.D. Ala. 2014) (emphasis added).

40  The Pension Benefit Guaranty Corporation and the guaranty 
fund are created in subchapter III of ERISA, 29 U.S.C. § 1301 
et seq.
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https://links.casemakerlegal.com/federal/US/books/Circuit_Opinions/results?search[Cite]=415%20F.3d%20457&ci=13&fn=Journal+Vol.+13%2c+Number+4%2c+Fall+2015.pdf
https://links.casemakerlegal.com/federal/US/books/Circuit_Opinions/results?search[Cite]=694%20F.3d%20557&ci=13&fn=Journal+Vol.+13%2c+Number+4%2c+Fall+2015.pdf
https://links.casemakerlegal.com/federal/US/books/Circuit_Opinions/results?search[Cite]=694%20F.3d%20557&ci=13&fn=Journal+Vol.+13%2c+Number+4%2c+Fall+2015.pdf
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A. Introduction 
In 2002, Chief Justice Aboussie of the Austin Court of 
Appeals said it very succinctly: “The Insurance Code is not 
a model of clarity.”1 Before that, in 1995, the Texas Supreme 
Court was slightly more charitable when it noted that the 
Insurance Code, while certainly not a formal, unified Code 
such as the Uniform Commercial Code, was “not merely 
a ‘hodgepodge.’”2 Perhaps these descriptions should not be 
surprising, given the fact that the Insurance Code3 does not 
even contain a definition of the word “insurance.”4  

The lack of clarity observed by Chief Justice Aboussie was 
not a recent development. Over 120 years earlier, in 1880, 
Commissioner V.O. King5 made the following observations 
about Texas’s early laws on life insurance: 

As these laws now exist, their provisions do 
not always harmonize, owing to the fact 
that they constitute an eclectic act made 
up from the statutes of several different 
States without reference to any particular 
system in the method of State supervision. 
In order to make these provisions readily 
understood and easy of execution, they 
should be made homogeneous as a whole, 
and be relieved of the repetition and 
obscurity that now sometimes give rise to 
almost inextricable confusion.6 

In addition to the lack of harmony and “almost inextricable 
confusion” referred to by Commissioner King, various 
statutory provisions related to insurance also contained 
many inconsistent provisions.7 This inconsistency and 
lack of harmony became so pronounced that, in 1938, 
Commissioner Daniel recommended that the legislature 
completely rewrite the entire Insurance Code: 

We believe that the insurance laws of this 
State ought to be rewritten for the purpose 

of harmonizing the many inconsistencies 
that exist in the present law. The 
present laws are the result of numerous 
amendments passed from time to time 
and in many instances the new law failed 
to take into consideration the existing law. 
This has resulted in inconsistencies which 
frequently raise legal questions difficult of 
solution.8 

These kinds of inconsistencies and “legal questions difficult 
of solution,” as referenced by Commissioner Daniel, are 
well understood by any lawyer who has ever engaged in even 
the most cursory review of the Code. Those lawyers know 
all too well just how murky and perplexing the Code can be.  

As this article will illustrate, the Code provisions on 
unauthorized insurance are pretty much what Commissioners 
King and Daniel described: an eclectic collection of statutes 
from various places, with numerous amendments that, in 
many instances, failed to take into consideration the existing 
law.9 Indeed, as this article will chronicle, the provisions on 
unauthorized insurance were pieced together over the span 
of almost a century, and in a relatively mishmash fashion.10 

As if that could not generate enough confusion, in 1951 
the legislature, following Commissioner Daniel’s urging, 
attempted to arrange the various insurance statutes 
“into a consistent whole and under a single Code; 
making such editorial changes that are necessary to that 
accomplishment.”11 That process began in 1949, when a 
Joint Resolution of the Texas House and Senate created a 
committee to recommend an arrangement of the Code “so 
that the whole, as far as is practicable, shall be clear, concise, 
adequate and consistent. . . .”12 Whether any of those terms 
accurately describe the Code today is subject to debate, as 
evidenced by the opening quotes above from Chief Justice 
Aboussie and the Texas Supreme Court.  

Add to all this the fact that, in 1999, various Code provisions 
on unauthorized insurance were taken from their original 
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locations and recodified into new a location as part of the 
statutory revision process,13 and one can begin to appreciate 
the Frankensteinian statutory creature that is unauthorized 
insurance in Texas. 

Against this backdrop—indeed, because of it—the story of 
unauthorized insurance in Texas is a story of transformation.
The early enactments on unauthorized insurance had a very 
specific and targeted objective. In later years, the original 
objective was obscured by various amendments. In turn, 
these amendments facilitated judicial interpretations that 
caused the provisions to become completely untethered 
from the objective of the original enactments. Given the 
complexity of the Code, these judicial pronouncements are 
perhaps understandable. Nevertheless, as a result of these 
judicial decisions, the provisions on unauthorized insurance 
have been transformed into perhaps the most powerful 
penalty provisions in the Code. Arguably, those penalties 
now apply to not only unauthorized insurers, but to any 
violation of any provision of the Code, 
even by authorized insurers or persons. 
This article will trace the history of that 
remarkable—and perhaps unwarranted—
transformation. 

Today, the provisions currently categorized 
as unauthorized insurance are neatly 
packaged into chapter 101 of the Code,14 
titled “Unauthorized Insurance.”15 But that wasn’t always 
the case. How these provisions came to be located there—
and where they came from—may surprise you. What they 
were originally intended to do—compared to what they 
currently can be used to do—may shock you. To find the 
answers to those questions, as we are told by the lyrics from 
the song Do-Re-Mi in The Sound of Music, it is best to start 
at the very beginning.16 For unauthorized insurance, the 
beginning is the mid-1800s, and the problems caused by 
unauthorized, out-of-state insurers on a nation-wide basis. 

B. Widespread Fraud Led States to Attempt Regulation 
of Unauthorized, Out-of-State Insurers. 

Accident and health insurance had its inception in the 
United States around the 1840s or 1850s.17 As early as 
1876, a Massachusetts insurance commissioner reported 
widespread problems with fraudulent insurance business 
conducted by unauthorized, out-of-state insurers in 
that state since as early as 1855.18 The typical mail order 
insurance company sold insurance in states in which it was 
not licensed to do business, and hence was not required to 
meet that state’s regulatory requirements for capital, surplus, 
or reserves.19 This lack of regulation led to many problems, 
ranging from insolvency, to sharp claims-handling practices, 
to outright fraud.20  

To address those kinds of issues, various states passed 
legislation directed at the problems caused by such 
unauthorized, out-of-state insurers. One such statute led to 
the watershed 1868 United States Supreme Court case of 

Paul v. Virginia.21 That case involved a challenge to a Virginia 
statute that required an out-of-state insurance company to 
obtain a license in Virginia before transacting business in 
the state.22 Paul, a licensed insurance agent in Virginia and 
resident of Virginia, issued a policy of insurance to another 
Virginia resident, written through a New York insurer that 
was not licensed in Virginia.23 Paul was convicted of violating 
the statute by selling a policy of insurance for an insurer 
that was not licensed in Virginia, and fined fifty dollars.24

Paul challenged the statute as unconstitutional under the 
Commerce Clause and lost.25 The Supreme Court held that 
issuing an insurance policy was not commerce, but merely 
a local transaction governed by local law.26 This holding 
established the principle that insurance was not commerce 
under the Commerce Clause and therefore not subject to 
federal regulation. Under that principle, the states were free 
to regulate the business of insurance within their borders.  

While Paul v. V irginia was a landmark case for state 
regulation of insurance, states could 
only regulate companies over which 
they had jurisdiction. Quite simply, 
jurisdiction equaled control. If a 
state’s courts did not have in personam 
jurisdiction over an out-of-state 
insurer, there was little the state could 
do to directly regulate that insurer. 

And therein lies the problem.  

At a national level in the late 1800s, the constitutional 
boundaries of in personam jurisdiction were in their infancy 
and were considerably different than today. The Supreme 
Court, in 1877, had just decided Pennoyer v. Neff, which 
held that in personam  jurisdiction required a defendant to 
be “present” in the state and properly served with notice.27 
This requirement of physical presence posed a huge obstacle 
to the regulation of unauthorized, out-of-state insurers who 
conducted business through the mail. Under this holding, 
unauthorized, out-of-state insurers could avoid regulation 
by carefully structuring their business model to avoid having 
a physical presence in states in which they were not licensed. 
In Paul v. Virginia, for example, it was the Virginia resident 
that was fined, not the New York insurer over whom Virginia 
had no jurisdiction. Because of this jurisdictional limitation, 
the early state enactments were limited in their ability to 
reach out-of-state insurers. 

C. The First Enactments in Texas were Based on Early 
Concepts of In Personam Jurisdiction. 

1. The Texas Enactments of 1874 and 1875 
The situation with unauthorized insurance in Texas is not 
very well documented before the early 1900s.28 In 1952, 
George Butler, the former Chairman of the Board of 
Insurance Commissioners, had this to say about insurance 
in Texas in the early days of statehood:29 

In the early days of statehood, many out-
of-state associations and corporations 

This lack of regulation led to many 
problems, ranging from insolvency, 
to sharp claims-handling practices, 

to outright fraud.
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came into Texas, which in its beginning 
had very few laws, if any, regulating their 
methods of operation and the insurance 
business pursued. Practically all insurances 
written in Texas for its first thirty years as 
a state were by these migrating companies 
organized in and from other states of the 
Union along with many from foreign 
countries. Very little record is available on 
the business done and the operation of 
these companies during that period. 

. . . .

It goes without saying that during this pre-
regulated era in the history of insurance law 
in Texas, and for several years afterwards, 
many various and sundry schemes of 
insurance were prevalent by both out-of-
state and locally formed companies and 
associations, in the operation of which, 
wholly irresponsible individuals used every 
technical device and at times resorted to 
trickery and fraud to defeat and keep from 
paying their bona fide claims and losses.30 

Texas’s first enactment relating to unauthorized insurance 
was in 1874.31 Its basic purpose was to require a certificate 
of authority before a person could engage in the business of 
insurance in Texas:32  

It shall not be lawful for any person to act 
within this state, as agent or otherwise, 
in soliciting or receiving applications for 
insurance of any kind whatever, or in 
any manner to aid in the transaction of 
the business of any insurance company 
incorporated in this state or out of it, 
without first procuring a certificate of 
authority from the commissioner of 
agriculture, insurance, statistics and 
history.33 

This was a very basic enactment in that it made it unlawful 
for persons within the state to do two things without 
authorization: (1) solicit or receive applications of insurance; 
and (2) aid in the business of any insurance company.34 

At the same time, in 1874, the legislature enacted a Penal 
Code provision providing for a fine of between $500 and 
$1,000 for a violation of any of the laws regulating the 
business of life, fire, or marine insurance by any person, 
whether authorized or not.35  

The following year, in 1875, the legislature enacted a 
Penal Code provision establishing a range of punishment 
for engaging in the business of certain kinds of insurance 
without a certificate of authority:  

If any person shall transact the business 

of life, fire, or marine insurance in this 
state, either as agent, solicitor or broker, 
without he, or the company or association 
he represents, first obtaining a certificate of 
authority therefor from the commissioner 
of insurance, statistics and history, he 
shall be punished by fine not less than 
five hundred nor more than one thousand 
dollars, and by imprisonment in the 
county jail not less than three nor more 
than six months.36 

The early commissioner’s reports contain little documented 
evidence that these early enactments had any significant 
impact on unauthorized, out-of-state insurers doing business 
through the mail.37  

These early enactments suffered from various shortcomings. 
For one, the enactments lacked a specific and comprehensive 
definition of the prohibited acts that constituted transacting 
the business of insurance.38 Instead, they specifically 
mentioned only soliciting or receiving applications for 
insurance, and then referred to aiding in any manner the 
“business of any insurance company.”39 Second, for whatever 
reason, all three enactments applied to only “persons,” 
and did not expressly require a certificate of authority for 
corporations, lodges, associations, fraternal organizations, 
and other types of entities that commonly carried on an 
insurance business during that time period.  

2. The Texas Enactment of 1879
Because the 1877 decision of Pennoyer v. Neff 40 was a severe 
impediment to state regulation of out-of-state insurers, 
states had to be creative in their attempts to curb the 
activities of such insurers. For example, if a state could not 
regulate the actions of an insurer that was not “present” in 
the state, the next best thing was to make it more difficult 
for the unauthorized, out-of-state insurer to conduct 
business through persons who were physically present in the 
state. That regulatory approach would describe Texas’s next 
enactment on unauthorized insurance. 

In 1879, Texas enacted legislation more specifically 
designed to address unauthorized, out-of-state insurers.41 
This enactment penalized persons within the state who 
took certain actions on behalf of unauthorized, out-of-state 
insurers.42 This time, the enactment listed specific acts that, 
if undertaken by a person within the state, would cause 
that person to be deemed the agent of the unauthorized 
company for which he was performing any of the specified 
acts.43 Those acts included, for example, soliciting insurance 
on behalf of an insurance company, taking or transmitting 
an application or policy of insurance, receiving or delivering 
a policy of insurance, examining or inspecting any risk, and 
adjusting any loss.44 

Under the 1879 enactment, if such a “deemed agent” 
performed any of the specified acts on behalf of an 
unauthorized insurer, the agent was guilty of a misdemeanor, 
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subject to a fine of $500 and a mandatory three-month 
imprisonment in county jail.45 For a second offense, the 
mandatory fine was $1,000, with mandatory imprisonment 
in county jail for six months.46 Mercifully, the enactment 
allowed for imprisonment to be avoided or shortened if the 
fines were paid before the end of the imprisonment.47  

The 1879 enactment had two more provisions designed to 
deter the aiding of an unauthorized insurer. First, any agent 
acting for an unauthorized insurer would be personally 
liable to the holder of the policy for any covered loss.48

Second, any agent acting for an unauthorized insurer would 
be personally liable for any state, county, and municipal 
taxes that the unauthorized insurer had failed to pay.49 

At the time of the 1879 enactment, it appears as though Texas 
had more documented problems with unauthorized insurers 
inside the state than outside the state. As reflected in the 
Commissioner’s Report of 1879, the 1879 enactment seems 
to have had a relatively immediate impact on unauthorized 
insurers who were physically present in the state: 

Companies that have heretofore evaded the 
provisions of our law and operated in the 
State without license have, by improved 
legislation and more systematic vigilance, 
been forced to retreat beyond our borders; 
and we may now feel more secure than 
ever before from the damaging presence of 
irresponsible and insolvent agencies in our 
midst.50  

It would not be long before the 1879 enactment would 
be used against unauthorized, out-of-state insurers who 
were operating in the state through resident agents. 
One arrest under the 1879 enactment is described in the 
Commissioner’s Report for 1891.51 The Report states 
that Bankers Life Association, out of St. Paul, Minnesota, 
undertook to conduct business in Galveston through an 
agent in Texas without having first secured a certificate of 
authority.52 The agent was arrested, convicted, and fined 
(including costs) a total of $1,002.85, which eventually was 
paid by the company.53 

Another application of the 1879 enactment is illustrated 
in a 1914 reported appellate case, in which the court held 
that the Texas agent was liable for paying the insured’s 
loss because the insurance company had failed to obtain a 
certificate of authority to transact the business of insurance 
in Texas.54 Both fire insurance policies involved in the case 
were underwritten by The Franklin Fire Insurance Company 
of Wilmington, Delaware.55  

As late as 1942, both the 1874 and 1879 enactments were still 
being applied to new situations involving unauthorized, out-
of-state insurers. In that year, Commissioner O.P. Lockhart 
asked for an attorney general opinion on whether radio 
broadcasting companies were violating either enactment 
by running radio spots for insurers, some of whom were 

foreign and unauthorized.56 Attorney General Gerald C. 
Mann distinguished advertising from soliciting, and opined 
that radio broadcasting companies were not soliciting but 
merely advertising, and therefore were not violating either 
enactment.57 Hence, he concluded, the radio broadcasting 
companies need not be licensed to air the advertisements of 
insurance companies.58 

It is important to understand that the 1879 enactment was 
necessary only for dealing with unauthorized insurers. As 
to authorized insurers, whether domestic or foreign, the 
commissioner had ample power to deal with them. Since 
1876, the commissioner had been charged with seeing that 
all laws respecting insurance were faithfully executed.59 If 
an authorized insurer did not comply with the insurance 
laws, the commissioner could suspend the company’s entire 
business in the state.60 The commissioner also could revoke 
any certificate of authority when any conditions prescribed 
by law for granting it no longer existed.61 This power is 
sometimes referred to as the commissioner’s “power of life 
and death” over an authorized insurer.62 

For the next seventy years, the 1874 and 1879 enactments 
would remain as Texas’s only statutes specifically directed at 
unauthorized insurance. For whatever reason, Texas seemed 
content with those enactments during that period. But this 
was not the case at the national level. 

D. National Organizations Become More Aggressive in 
Dealing with Unauthorized, Out-of-State Insurers. 
At the national level, and working within the constraint of 
physical presence set forth in Pennoyer v. Neff, the National 
Convention of Insurance Commissioners (NCIC)63 was 
seeking a solution to the widespread problems of fraud 
committed by unauthorized, out-of-state insurers. In 1895, 
the NCIC proposed that each state prohibit its own domestic 
insurance companies from doing business in states where 
they were not licensed.64 (Many years later, in 1940, the 
NAIC would propose similar legislation.)65 It was clear that 
states had jurisdiction over their own domestic insurance 
companies and therefore could pass whatever legislation was 
necessary to regulate those insurers, including prohibiting 
them from doing business in states in which they were not 
authorized. Thus, the theory went, if all states adopted 
and enforced such legislation, the problems created by 
unauthorized, out-of-state insurers presumably would be 
controlled by the states where those insurers were domiciled 
and clearly subject to regulation.  

This proposed approach went a step beyond the 1879 Texas 
enactment, as the 1879 enactment did not prohibit a Texas 
insurer from engaging in an insurance business in another 
state without being licensed in that state. Understandably, 
states were hesitant to restrict their own companies from 
doing business elsewhere, and this proposal received little 
support on a nationwide basis.66 Like many other states, 
Texas did not adopt this approach at that point in time.67  

Some years later, in 1914, the Supreme Court, in 

Texas Supreme Court May Have Expanded Insurers’ Right of 
Reimbursement, Earlier Restricted in Matagorda.

Gotham Ins. Co. v. Warren E&P, Inc., No. 12-0452 (Tex. March 21, 2014)
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International Harvester Co . v. K entucky, began to broaden 
the concept of a corporation’s “presence” within a state to 
include a foreign corporation that was “doing business” in 
a state.68 Based on this concept of in personam jurisdiction, 
“doing business” in a state by an unauthorized insurer could 
be determined by what “occurrences”—short of physical 
presence—actually took place in a state. The application of 
the “doing business” concept to insurers began with Allgeyer 
v. Louisiana, 165 U.S. 578 (1897), and continued with St. 
Louis Cotton Compress Co. v. Arkansas, 260 U.S. 346 (1922) 
and Connecticut General Life Insurance Co. v. Johnson, 303 
U.S. 77 (1938).69 In that trilogy of cases, the Supreme Court 
held that a state had no power to regulate or tax insurance or 
reinsurance contracts entered into outside the state between 
a resident insured and an unauthorized foreign insurer, even 
though the insured property or risks covered were located 
inside the state.70 These three cases served as the basis for 
what came to be known as the “conceptualistic” principle 
for determining whether an insurance transaction or a series 
of insurance transactions constituted “doing business” in the 
state. 71  

In the 1923 case of Minnesota Commercial Men’s Association 
v. Benn,72 the Supreme Court applied the “conceptualistic” 
principle to the business of out-of-state, mail-order insurance 
and concluded that “an insurance corporation is not doing 
business within a state merely because it insures lives of 
persons living therein.”73 Benn involved a Minnesota insurer 
that refused to pay the claim of a Montana policyholder. 
The insurer’s only office and real estate were located in 
Minnesota.74 The insurer had no agents in Montana, 
as it solicited new members only through the mail and 
through referrals from existing members.75 Applications for 
insurance and premiums were received in Minnesota, and 
all losses were paid from Minnesota.76 Based on these facts, 
the Supreme Court held that the record failed to disclose 
that the insurer was “doing business” in Montana within the 
“proper meaning” of those words, and hence the Montana 
court lacked jurisdiction to enforce the judgment against the 
unauthorized Minnesota insurer.77 These facts exemplified 
the classic business model of the unauthorized, out-of-state 
insurer. 

With regard to Texas, this same jurisdictional limitation is 
illustrated in the 1949 case of Anderson v. Service Life Insurance  
Co.78 In that case, the Texas insured, Anderson, sued Service 
Life Insurance Company (Service Life) for sick benefits she 
claimed were due under the policy. Service Life was based 
in Omaha, Nebraska.79 Service Life was not authorized to 
engage in the business of insurance in Texas and had never 
had an agent in Texas.80 Anderson obtained her policy by 
mailing her application to Service Life in Nebraska, and 
Service Life mailed the policy back to Anderson in Texas.81 
After filing suit, Anderson served citation on the Chairman 
of the Board of Insurance Commissioners.82 But, being a 
foreign insurer, Service Life had never filed a power of 
attorney appointing the Chairman as its authorized agent 

for service of process.83 Based on those facts, the court noted 
that there was no jurisdiction over Service Life.84 

Obviously, as the Benn and Anderson cases illustrate, this 
concept of in personam jurisdiction was a formidable obstacle 
to the regulation of unauthorized, out-of-state insurers who 
conducted their business entirely through the mail. Also, 
Benn pretty clearly laid out the parameters for structuring 
a mail-order insurance business to avoid regulation in 
states in which the insurer was not licensed. Probably in 
part as a consequence of this case, mail-order insurance by 
unauthorized, out-of-state insurers continued.85  

E. As In Personam Jurisdiction Expanded, the NAIC 
Proposed Model Legislation Directed at Unauthorized, 
Out-of-State Insurers. 

In the 1930s and 1940s, there were several attempted 
solutions to the problems caused by mail-order insurance 
by unauthorized, out-of-state insurers. The first model 
act, in 1938, was the Uniform Unauthorized Insurers Act 
(UUIA).86 The expansion of jurisdictional concepts in 
other areas of the law influenced the drafting of this model 
legislation. For example, the drafters of the UUIA felt that 
the same principle of law involving a Massachusetts statute 
providing for substituted service on persons using the state’s 
highways, and held to be constitutional in 1927,87 should 
apply to the transaction of business within a state by an 
unauthorized, out-of-state insurer.88 

The UUIA was drafted by the National Conference 
of Commissioners on Uniform State Laws, which 
recommended its enactment in all the states.89 The UUIA 
had these objectives: (1) to prohibit any person from acting 
as an agent for unauthorized insurers or from otherwise 
aiding unauthorized insurers in securing business in the 
state;90 and (2) to provide that an unauthorized foreign or 
alien insurer’s issuance of an insurance policy to a resident 
of the state resulted in the insurer’s appointment of the 
insurance commissioner as the insurer’s agent for service of 
process for any action arising out of such policy.91  

Only four states passed this model legislation, and Texas was 
not among them.92 However, the 1879 Texas enactment was 
very similar to the first prong of the UUIA by providing 
a penalty for Texas residents who undertook certain acts 
for an unauthorized insurer.93 But unlike the UUIA, the 
1879 Texas enactment had no provision for appointment 
of the insurance commissioner as the agent for service of 
process on an unauthorized, out-of-state insurer.94 This is 
understandable, as the jurisdictional concepts at the time of 
the 1879 Texas enactment would not have supported such 
an approach.  

F. The Targeted Objectives of the Early Model Acts

Before discussing the other model acts addressing 
unauthorized insurance, it is important to understand 
the scope of the UUIA, as this scope would be consistent 
throughout the model acts that would follow in the succeeding 
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decades. The UUIA applied only to (1) insurers who were 
(2) foreign or alien and (3) unlicensed.95 This was not an 
oversight, but an attempt to tailor the statutory language 
to address only the specific problem at hand: unauthorized, 
out-of-state insurers. For jurisdictional purposes, Paul v . 
Virginia and Pennoyer v. Neff made clear that states could 
regulate transactions of insurance occurring within the state, 
so long as there was “presence” in the state. Hence, there was 
no need for the UUIA to apply to all unauthorized insurers, 
only those who were foreign or alien. It was the application 
to foreign and alien insurers that caused the UUIA to have 
a tightly targeted focus, and this focus would be consistent 
with the other model acts. 

Following closely on the heels of the UUIA, in 1941, the 
NAIC proposed the Uniform Unauthorized Insurance 
Statute (UUIS), which gave more power to the insurance 
commissioner by giving the commissioner the ability 
to impose a fine for mail order and local advertising 
solicitation.96 By 1943, at least six states had passed this 
uniform act, and, once again, Texas was not one of them.97  

At the time of their respective debuts, both the UUIA 
and the UUIS were constitutionally suspect under the 
constitutional limitation of in personam jurisdiction inherent 
in International H arvester (“doing business”) and the 
“conceptualistic principle” set forth in the trilogy cases. So 
long as those cases remained the law, the principle expressed 
in those cases would cast doubt on the states’ abilities to deal 
with unauthorized, out-of-state insurers through the UUIA 
and the UUIS. But a breakthrough in jurisdictional theory 
was just around the corner. 

G. In Personam Jurisdiction Changes Forever and the 
NAIC Responds with Model Acts. 
In 1945, in personam  jurisdiction changed forever. In its 
landmark decision of International Shoe Co. v. Washington,98

the Supreme Court discarded all previous jurisdictional 
concepts and set forth the now famous “minimum contacts” 
rule: 

[D]ue process requires only that in order to 
subject a defendant to a judgment in personam, 
if he be not present within the territory of the 
forum, he have certain minimum contacts with 
it such that the maintenance of the suit does 
not offend “traditional notions of fair play and 
substantial justice.”99 

This new principle addressed the shortcomings of the old 
“presence” and “doing business” doctrines of Pennoyer and 
International H arvester, respectively, by requiring only 
certain “minimum contacts” within the state. Through this 
concept, International Shoe extended in personam jurisdiction 
to any defendant whose activities were “systematic and 
continuous” within the state.100 Given this revolutionary 
concept of in personam  jurisdiction, the stage now was set 
for more expansive regulation of unauthorized, out-of-state 

insurers. 

Three years later, in 1948, the NAIC took advantage of 
this new concept of jurisdiction and approved the 1948 
Unauthorized Insurers Process Act (UIPA).101 Once again, 
the UIPA, like the substitute service provisions of the 
UUIA, was narrowly targeted to apply only to (1) insurers 
who were (2) foreign or alien and (3) unlicensed.102 The act 
provided for substituted service on unauthorized, out-of-
state insurers who were engaging in certain actions, such 
as soliciting insurance applications by mail or collecting 
premiums, fees, or assessments through the mail.103 Under 
the UIPA, any such action would constitute appointment 
of the state’s insurance commissioner as agent for service of 
process on the unauthorized, out-of-state insurer.104  

The UIPA’s stated purpose was to subject out-of-state, 
unauthorized insurers to state-court jurisdiction, thereby 
eliminating the burden to sue the out-of-state insurer in 
a distant forum.105 Instead, the out-of-state, unauthorized 
insurer could be sued in the state in which the insured 
resided.  

Once served with process, the UIPA placed other restrictions 
on unauthorized, out-of-state insurers. Before such an 
insurer could defend itself in the state’s courts, the UIPA 
required the unauthorized, out-of-state insurer to (1) deposit 
cash or securities, (2) post a bond, or (3) become licensed.106

Obviously, once the heretofore unauthorized insurer became 
licensed, it was then subject to all the insurance regulations 
of that state, including all the state’s requirements for capital, 
surplus, and reserves. By the early 1960s, all fifty states had 
enacted such legislation without substantial change.107 

One shortcoming of the UIPA was that it only impacted 
unauthorized, out-of-state insurers who actually got sued. 
So long as an unauthorized, out-of-state insurer did not 
get sued and served with process, it was not required to 
deposit cash or securities, post a bond, or become licensed 
in other states in which it conducted business through the 
mail. Thus, so long as it did not get sued, an unauthorized, 
out-of-state insurer could still conduct business in states in 
which it was not licensed. 

H. Texas Enacts Its Own Version of the UIPA. 
Texas enacted the UIPA in 1949 as article 5068e of the 
Revised Civil Statutes.108 The act, introduced as H.B. 458, 
passed both houses by a unanimous vote.109 The Texas 
version of the UIPA remained as article 5068e of the 
Revised Civil Statutes until 1951, when Texas rearranged 
the various statutes affecting the business of insurance 
into a “consistent whole.”110 In that process, article 5068e 
became article 21.38 of the newly-arranged Insurance Code 
of 1951.111 In the Insurance Code of 1951,112 article 21.38 
was the only provision of the Code dealing with substituted 
service on unauthorized, out-of-state insurers.113 Thus, the 
1949 enactment was Texas’s first enactment providing for 
substituted service on unauthorized, out-of-state insurers.  
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Although Texas’s 1949 enactment did not specifically 
reference the UIPA, a side-by-side comparison reveals 
that, with the exception of additional provisions relating 
to surplus lines licensing, the Texas act was substantially 
identical to the UIPA. For example, the stated purpose of 
the Texas act was very similar to the stated purpose of the 
UIPA:  

The purpose of this article is to regulate 
the placing of policies or contracts, 
effecting direct insurance, with certain 
non-authorized insurers, and to subject 
certain unauthorized insurers to the 
jurisdiction of courts of this State in suits 
by or on behalf of insureds or beneficiaries 
under insurance contracts. The Legislature 
declares that it is the subject of concern 
that the placing of such direct lines of 
insurance with unauthorized insurers is 
not properly regulated, and that many 
residents of this State hold policies of 
insurance issued by insurers not authorized 
to do business in this State, thus presenting 
to such residents the often insurmountable 
obstacle of resorting to distant forums for 
the purpose of asserting legal rights under 
such policies.114 

Also, the definition of the acts necessary to appoint the 
chairman of the Board of Insurance Commissioners as an 
agent for service of process was virtually identical to the acts 
listed in the UIPA: 

As to any policy or contract issued by an 
unauthorized insurer in a manner not 
heretofore provided in this Act [relating to 
surplus lines], any of the following Acts in 
this State, effected by mail or otherwise, by 
an unauthorized foreign or alien insurer,  

(1) the issuance or delivery of contracts 
of insurance to residents of this State or 
to corporations authorized to do business 
therein, 

(2) the solicitation of applications for such 
contracts, 

(3) the collection of premiums, 
membership fees, assessments or other 
considerations for such contracts, or  

(4) any other transaction of business,  

is equivalent to and shall constitute an 
appointment by such insurer of the 
chairman of the Board of Insurance 
Commissioners . . . to be its true and 
lawful attorney, upon whom may be served 
all lawful process in any action, suit, or 

proceeding instituted by or on behalf of 
an insured or beneficiary arising out of any 
such contract of insurance. . .”.115 

But perhaps most important, the Texas version of the UIPA, 
like the model act, applied to only (1) insurers who were (2) 
foreign or alien and (3) unlicensed: 

As to any policy or contract issued by an 
unauthorized insurer in a manner not 
heretofore provided in this Act, any of 
the following Acts in this State, effected 
by mail or otherwise, by an unauthorized 
foreign or alien insur er. . . shall constitute 
an appointment . . . of the chairman of 
the Board of Insurance Commissioners . . 
. to be its true and lawful attorney, upon 
whom may be served all lawful process in 
any action. . . .116 

In the concurrent enactment relating to surplus lines insurers, 
which was located in the Code in the section immediately 
preceding the Texas version of the UIPA, the act was careful 
to narrowly define an unauthorized insurer as “insurers not 
licensed to do business in this State (hereinafter sometimes 
referred to as unauthorized insurers).”117 In other words, by 
definition, an insurer licensed in Texas was not considered 
to be an unauthorized insurer. As will be discussed below, 
this narrowly-targeted definition of unauthorized insurer 
is critical to the proper interpretation and understanding 
of this and subsequent Texas enactments on unauthorized 
insurance.  

Clearly, as other states had done—but without specifically 
recognizing it by name—Texas enacted the model act as 
its own. Because it was identical in all critical respects, the 
Texas UIPA suffered from the same shortcomings as the 
model act, as discussed above.  

On a nation-wide basis, the UIPA was a major step towards 
gaining jurisdiction over unauthorized, out-of-state insurers. 
This achievement would not have been possible without 
International Shoe. With some form of the UIPA in place in 
all fifty states, the time was now ripe for courts to apply the 
concept of “minimum contacts” to the mail-order insurance 
industry. 

I. “Minimum Contacts” is Applied to Unauthorized, 
Out-Of-State Insurers, and the NAIC Proposes Another 
Model Act. 
In 1950, for the first time ever, the Supreme Court applied the 
new “minimum contacts” concept to an unauthorized, out-
of-state, mail-order insurer in Travelers Health Association v. 
Virginia.118 Travelers Health involved a Nebraska insurer that 
solicited and issued policies to Virginia residents through the 
mail, though it was not licensed in Virginia, nor did it have 
any paid agents in Virginia.119 At the time suit was instituted, 
the company had about 800 Virginia insureds.120 The 
Supreme Court rejected the company’s argument that the 
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“conceptualistic” theory of due process prevented Virginia’s 
assertion of jurisdiction over the Nebraska company. Instead, 
it held that International Shoe’s “minimum contacts” test was 
met by the insurer’s conduct in systematically soliciting new 
members in Virginia, delivering policies through the mail, 
and investigating claims in Virginia.121 With this holding, 
there was no longer any doubt that states had jurisdiction 
over unauthorized, out-of-state insurers who were soliciting 
the state’s citizens by mail. 

Despite Travelers Health, unauthorized, out-of-state insurers 
continued using mail-order solicitations during the 1950s, 
and many of these solicitations contained false advertisements 
about the insurance products being marketed through the 
mail.122 The NAIC addressed this problem by approving 
the 1960 Unauthorized Insurers False Advertising Process 
Act (UIFAPA).123 The UIFAPA’s purpose was, once again, 
to subject unauthorized, out-of-state insurers to state-court 
jurisdiction.124 The UIFAPA was specifically targeted at 
preventing the false and misleading advertising of insurance 
policies by unauthorized, out-of-state insurers. But, unlike 
the UIPA, whose substitute service provision was activated 
only by the filing of a suit, the UIFAPA authorized the 
commissioner to take action against an unauthorized, out-
of-state insurer without waiting for a complaint from a 
consumer.125  

Once again, the scope of the UIFAPA was narrowly focused 
and consistent with the scope of the UIPA in that it applied 
only to (1) insurers who were (2) foreign or alien (i.e., out-
of-state) and (3)unlicensed.126 This consistency should not 
be surprising, since both the UIPA and the UIFAPA were 
drafted by the NAIC. Thirteen states, including Texas, had 
adopted this model act by 1965.127  

J. Texas Enacts the UIFAPA.
Texas enacted its version of the UIFAPA in 1961, shortly 
after the UIFAPA’s 1960 approval by the NAIC.128 This time, 
the Texas enactment specifically acknowledged that it was 
a model act recommended by the NAIC,129 and expressly 
stated that it could be cited as the Unauthorized Insurers False 
Advertising Process Act.130 The new enactment was placed 
in the Insurance Code as article 21.21-1.131 This seemed a 
logical placement, as the Insurance Code provisions dealing 
with “Unfair Competition and Unfair Practices” recently 
had become article 21.21 of the Insurance Code in 1957.132

As Texas had done with the UIPA, the legislature adopted 
the UIFAPA model act almost verbatim. For example, the 
purpose of the enactment was stated as follows: 

The purpose of this Act is to subject to the 
jurisdiction of the State Board of Insurance 
of this state and to the jurisdiction of the 
courts of this state insurers not authorized 
to transact business in this state which 
place in or send into this state any false 
advertising designed to induce residents 
of this state to purchase insurance from 

insurers not authorized to transact business 
in this state. The Legislature declares it is in 
the interest of the citizens of this state who 
purchase insurance from insurers which 
solicit insurance business in this state 
in the manner set forth in the preceding 
sentence that such insurers be subject to 
the provisions of this Act. In furtherance 
of such state interest, the Legislature 
herein provides a method of substituted 
service of process upon such insurers and 
declares that in so doing, it exercises its 
powers to protect its residents and also 
exercises powers and privileges available to 
the state by virtue of Public Law 15, 79th 
Congress of the United States, Chapter 20, 
1st Session, S. 340, which declares that 
the business of insurance and every person 
engaged therein shall be subject to the laws 
of the several states; the authority provided 
herein to be in addition to any existing 
powers of this state.133 

This statement was almost identical to that of the UIFAPA.134

As a side-by-side comparison reveals, the primary difference 
between the two acts is that Texas substituted “State Board 
of Insurance” for “Commissioner.”135 There are other minor 
changes in the sequence and ordering of certain provisions, 
but little more.  

Like the Texas UIPA, and consistent with its stated purpose, 
the prohibitory language of the Texas UIFAPA made it 
clear that it applied only to false advertising by (1) insurers 
who were (2) foreign or alien (i.e., out-of-state) and (3) 
unlicensed: 

No unauthorized for eign or alien insur er 
shall make, issue, circulate or cause to be 
made, issued or circulated, to residents 
of this state any advertisement, estimate, 
illustration, circular, pamphlet, or letter, 
or cause to be made in the any newspaper, 
magazine, or other publication or over 
any radio or television station, any 
announcement or statement to such 
residents misrepresenting its financial 
condition or the terms of any contracts 
issued or to be issued or the benefits or 
advantages promised thereby . . . .136

The Texas UIFAPA specifically defined a “foreign or alien 
insurer” as follows: 

The term “foreign or alien insurer” shall 
mean any insurance company organized 
under the laws of any other state or 
territory of the United States or any foreign 
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country.”137 

Under the Texas UIFAPA, false advertising by an 
unauthorized, out-of-state insurer, effected by mail or 
otherwise, would trigger the application of the act if it 
occurred as part of any of these listed activities: 

(1) The issuance or delivery of contracts of 
insurance to residents of this state,

(2) the solicitation of applications for such 
contracts, 

(3) the collection of premiums, 
membership fees, assessments or other 
considerations for such contracts, or 

(4) any other transaction of insurance 
business . . .138 

These four activities are virtually identical to the four 
activities that would trigger substituted service under the 
UIPA.139 In adopting the UIFAPA model act almost word 
for word, the Texas Legislature demonstrated that it shared 
the NAIC’s concern with false advertising by unauthorized, 
out-of-state insurers. 

As is clear from the history recounted above, the two NAIC 
model acts (UIPA and UIFAPA) paralleled the expansion 
of in personam jurisdiction. As is equally clear, starting with 
UIPA, Texas legislation tracked the NAIC model legislation 
by specifically targeting only unauthorized, out-of-state 
insurers and by making it clear that an insurer licensed in 
Texas was not considered an unauthorized insurer.140  

The UIFAPA would not be Texas’s last enactment on 
unauthorized insurance. The blueprint for Texas’s next 
major enactment would come from a most unlikely place—
Wisconsin. In personam jurisdiction over out-of-state 
insurers would reach its zenith with the 1961 Wisconsin 
enactment. More than any other piece of legislation, the 
Wisconsin Act would lay the groundwork for Texas’s most 
significant enactment on unauthorized insurance. Because 
of its importance to the Texas statute on unauthorized 
insurance, a detailed look at the Wisconsin Act is in order. 

K. Wisconsin’s Landmark Act was the Blueprint for 
Texas’s Article 1.14-1. 
In 1961, the Wisconsin Legislature passed a statute entitled 
“Unauthorized Insurance.”141 This enactment was designed 
to prohibit an out-of-state insurer from “doing an insurance 
business” in the state without authorization. In other 
words, an out-of-state insurer could not engage in any of 
the prohibited acts without first becoming an authorized 
insurer in the state. As discussed above, the UIPA provided 
substituted service so that unauthorized, mail-order insurers 
could be sued in the state, and the UIFAPA allowed the 
insurance commissioner to take action against unauthorized, 
out-of-state insurers for false advertisements without waiting 
for a complaint to be made. But neither the UIPA nor 
the UIFAPA outright forbade unauthorized, out-of-state 

insurers from engaging in any of the acts defined as “doing an 
insurance business” within the state. The Wisconsin Act was 
the next logical step, and it prohibited “doing an insurance 
business” in the state without authorization.142 As such, the 
Wisconsin Act was the first head-on, preventative approach 
to the problem of unauthorized, out-of-state insurers.143 
This approach was a quantum leap from the UIPA and the 
UIFAPA, and, at the time, there was considerable doubt as 
to its constitutionality.144  

To effect its purpose, the 1961 Wisconsin Act broadly defined 
“doing an insurance business” by prohibiting unauthorized 
insurers from engaging in a long list of specific acts: 

(1) The making of or proposing to make, 
as an insurer, an insurance contract.

(2) The making of or proposing to make, 
as guarantor or surety, any contract of 
guaranty or suretyship as a vocation and not 
merely incidental to any other legitimate 
business or activity of the guarantor or 
surety.

(3) The taking or receiving of any 
application for insurance.

(4) The receiving or collection of any 
premium, commission, membership fees, 
assessments, dues or other consideration 
for any insurance or any part thereof.

(5) The issuance or delivery of contracts 
of insurance to residents of the state or to 
persons authorized to do business in this 
state. 

(6) Directly or indirectly acting as an 
agent for or otherwise representing or 
aiding on behalf of another any person 
or insurer in the solicitation, negotiation, 
procurement or effectuation of insurance 
or renewals thereof or in the dissemination 
of information as to coverage or rates, or 
forwarding of applications, or delivery 
of policies or contracts, or inspection 
of risks, a fixing of rates or investigation 
or adjustment of claims or losses or in 
the transaction of matters subsequent to 
effectuation of the contract and arising 
out of it, or in any manner representing 
or assisting a person or insurer in the 
transaction of insurance with respect to 
subjects of insurance resident, located or 
to be located or to be performed in this 
state. The provisions of this subdivision 
shall not operate to prohibit full-time 
salaried employees of a corporate insured 
from acting in the capacity of an insurance 
manager or buyer in placing insurance on 
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behalf of such employer.

(7) The doing of any kind of insurance 
business specifically recognized as 
constituting the doing of an insurance 
business within the meaning of the statutes 
relating to insurance.

(8) The doing or proposing to do any 
insurance business in substance equivalent 
to any of the foregoing in a manner 
designed to evade the provisions of the 
statutes.

(9) Any other transactions of business in 
this state by an insurer.145 

Under the Wisconsin Act, the commission of any of these acts 
would trigger the substituted service provision, subjecting 
the person or insurer to state-court jurisdiction.146 More 
importantly, it also would subject the person or insurer to 
state regulation and state taxation.147 

The Wisconsin Act also closed what the Wisconsin 
Department of Insurance considered a loophole: it applied 
to all persons and entities, not just insurers. Because both 
the UIPA and the UIFAPA applied only to out-of-state 
insurers,148 that omission left untouched out-of-state persons 
who were not insurers, such as, for example, insurance 
agents and brokers. 

Robert D. Haase, Wisconsin’s Commissioner of Insurance 
during the late 1960s, was intimately familiar with 
the circumstances leading up to the Wisconsin Act.149

Commissioner Haase explained the reason for extending the 
Act beyond insurers to include any other persons engaging 
in certain acts: 

The Wisconsin department [of insurance] 
felt . . . that the model act did not go far 
enough. It applied only to insurers and 
thus even though it purported to control 
the issuance, delivery, and solicitation 
of contracts and collection of premiums 
by mail or otherwise, it omitted to 
provide a means of control over the acts 
of independent operators and others 
through whose agency such acts could be 
accomplished with impunity.  . . . [Thus] it 
was felt that the better course would be to 
procure an enactment which would specify 
with particularity those other acts which 
would constitute a transaction of insurance 
business.150 

Without question, this enactment was a direct frontal 
assault on the business model of the entire unauthorized, 
out-of-state, mail-order insurance industry. Such a bold, 
new approach was sure to be challenged. 

L. The Ministers Life Case

In 1962, as expected, an unauthorized, out-of-state insurer, 
Ministers Life and Casualty Union (Ministers Life), filed 
a declaratory judgment action challenging the Wisconsin 
Act’s constitutionality.151 The lawsuit, although brought by 
Ministers Life, was financed by three trade associations and 
was tried on an agreed statement of facts supplemented by 
testimony.152 The facts of the case were perfect for a challenge 
to the Wisconsin statute. Ministers Life was organized under 
the laws of Minnesota, and was not licensed in Wisconsin.153

Ministers Life sent approximately 25,000 mail solicitations 
annually to about 3,600 Wisconsin residents.154 Ministers 
Life had no office, officer, bank account or real estate in 
Wisconsin.155 Even so, through its mail-order business 
alone, Ministers Life wrote premiums in 1961 of about 
$208,240 on residents of Wisconsin.156 In the end, the 
Wisconsin Supreme Court upheld the Act, and the United 
States Supreme Court dismissed for want of a substantial 
federal question.157 With that, Wisconsin’s Unauthorized 
Insurance statute had passed constitutional muster. 

Following Ministers L ife, other states passed similar 
legislation, secure in the belief that the broad definition of 
“doing an insurance business” had survived a constitutional 
challenge.158 By 1967, twelve states, including Texas, passed 
new statutes designed to subject unauthorized, out-of-
state insurers to state jurisdiction and regulation.159 Several 
of those states modeled their statutes after the Wisconsin 
Act—namely, Colorado, Iowa, New Hampshire, North 
Carolina, and, of course, Texas.160  

M. Texas Enacts an Unauthorized Insurance Bill as 
Article 1.14-1.
The Texas version of the Wisconsin statute was enacted 
in 1967.161 The Legislature did this through House Bill 
1080, which added the new article 1.14-1 to the Insurance 
Code.162 Because of the Wisconsin Act’s notoriety, H.B. 
1080’s purpose was well known, and it easily passed the 
Texas House: 

HB 1080, which allows the State Board of 
Insurance to regulate non-admitted out-of-
state mail order insurers, passed the House 
by unanimous vote and is being handled 
in the Senate by Senator Murray Watson 
of Waco.163 

It also was well known that H.B. 1080 was patterned after 
the 1961 Wisconsin Act: 

Austin—The Texas Legislature passed 
and sent to Gov. Connally a bill (HB 
1080) which provides for regulation of 
unauthorized insurers. It has enough votes 
to make it immediately effective when 
signed by the governor. 

The bill, which was backed by the State 
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Board of Insurance, followed lines laid 
down in the Wisconsin law which was 
upheld by the U.S. Supreme Court. The 
court ruled that the state has authority to 
regulate transactions taking place inside 
the state.164  

After Governor Connally signed H.B. 1080 into law, an 
insurance industry publication explained that the clear 
purpose of the bill was to regulate unauthorized, out-of-
state, mail-order insurers and other individuals: 

Unlicensed companies and individuals 
purporting to be companies, insuring 
within Texas by mail or otherwise without 
authority, are now subject to jurisdiction of 
Texas courts. Patterned after a Wisconsin 
law held constitutional by the U.E. [sic] 
Supreme Court, the measure permits 
regulation of unlicensed alien and other 
insurers doing business in Texas for the 
first time.165 

Astonishingly, despite the notoriety and groundbreaking 
nature of the act, the Commissioner’s Report for 1967 
contains only a single reference to H.B. 1080, and only then 
regarding its effect on the licensing of surplus lines agents:

4. Unauthorized Insurance Act. Among 
other things, House Bill No. 1080, effective 
May 12, 1967, provides for the licensing of 
surplus lines agents. Although a license was 
previously required under the provisions 
of Article 21.38 of the Insurance Code, 
new forms were prescribed for licensing, 
reporting of taxes, and affidavits. Article 
21.38 was repealed.166 

As it had done with the UIPA and the UIFAPA, the Texas 
Legislature adopted the Wisconsin Act almost without 
change. A side-by-side comparison of the two acts is attached 
in Appendix A. This comparison leaves no doubt the Texas 
Legislature simply copied the Wisconsin Act, making minor 
changes and deletions to adapt it to other provisions in the 
Texas Insurance Code. In particular, the Texas Act contains 
the Wisconsin Act’s same broad definition of “doing an 
insurance business.”167 This definition, years later, would 
be described by the Third Court of Appeals in Austin as 
“global, encompassing every conceivable form of business 
conducted by an insurer.”168  

The Texas Act also had the same stated purpose as the 
Wisconsin Act, which was to subject unauthorized 
insurers and persons to the insurance laws of Texas and the 
jurisdiction of Texas courts: 

The purpose of this Article is to subject 
certain persons and insurers to the 
jurisdiction of the State Board of Insurance, 
of proceedings before the Board, and of the 

courts of this state in suits by or on behalf 
of the state and insureds or beneficiaries 
under insurance contracts. The Legislature 
declares that it is a subject of concern that 
many residents of this state hold policies 
of insurance issued by persons and insurers 
not authorized to do insurance business in 
this state, thus presenting to such residents 
the often insuperable obstacle of asserting 
their legal rights under such policies in 
forums foreign to them under laws and 
rules of practice with which they are not 
familiar. The Legislature declares that 
it is also concerned with the protection 
of residents of this state against acts by 
persons and insurers not authorized to do 
an insurance business in this state by the 
maintenance of fair and honest insurance 
markets, by protecting the premium 
tax revenues of this state, by protecting 
authorized persons and insurers, which 
are subject to strict regulation, from unfair 
competition by unauthorized persons and 
insurers and by protecting against the 
evasion of the insurance regulatory laws 
of this state. In furtherance of such state 
interest, the Legislature herein provides 
methods for substituted service of process 
upon such persons or insurers in any 
proceeding, suit or action in any court 
and substitute service of any notice, order, 
pleading or process upon such persons or 
insurers in any proceeding before the State 
Board of Insurance to enforce or effect full 
compliance with the insurance and tax 
statutes of this state. . . .169 

An important aspect of article 1.14-1 was its penalty 
provision, which went far beyond any previous Texas 
enactment. As originally enacted, it stated: 

(a) Any unauthorized insurer who does any 
unauthorized act of an insurance business 
as set forth in this Article shall be fined not 
more than $5,000.

(b) In addition to any other penalty 
provided for herein or otherwise provided 
by law, any person or insurer violating this 
Article shall forfeit to this state the sum of 
$500 for the first offense and an additional 
sum of $500 for each month during which 
any such person or insurer continues such 
violation.170  

In addition to those substantial monetary penalties, article 
1.14-1 provided that any insurance contract entered into by 
an unauthorized insurer was unenforceable by the insurer.171
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Further, the unauthorized insurer would have to pay a tax of 
3.85 percent on the premiums charged for the unauthorized 
insurance.172 And, under certain circumstances, the court 
could allow a successful plaintiff to recover a reasonable 
attorney’s fee.173 Finally, and similar to the UIPA and the 
UIFAPA, article 1.14-1 required an unauthorized insurer to 
either (1) deposit cash or securities or (2) become authorized 
before the insurer could defend an action in the Texas 
courts.174 

N. Texas Statutory Provisions for Service of Process on 
Unauthorized Insurers from 1967 to 1987 

From the time article 1.14-1 became effective on May 12, 
1967 until September 1, 1987, the Code had two separate, 
but similar, provisions for service of process on unauthorized 
insurers.175 In addition to the service of process provisions of 
article 1.14-1, the Code had the service of process provision 
of the UIFAPA, which was article 21.21-1. The Texas 
UIPA, which was article. 21.38, was repealed in 1967 by 
the same enactment that created article 1.14-1.176 This was 
understandable, as article 1.14-1 had a more comprehensive 
list of acts that constituted “doing an insurance business,” 
and it applied to both insurers and persons. 

In 1987, the service of process provisions on unauthorized 
insurers from article 1.14-1 and the Texas UIFAPA were 
repealed and placed into the newly-created article 1.36 
of the Code.177 According to the Bill Analysis, this was 
done to consolidate all the statutory provisions for service 
of process on insurance companies into one article of the 
Code.178 Supporters of the bill said the service-of-process 
requirements were “scattered and buried in various sections” 
of the Code, and the Code was “difficult to interpret and use 
when trying to determine what the law requires.”179  

While it was article 1.36 of the Code, article 1.36 withstood 
a challenge under various provisions of both state and 
federal constitutions.180 In 2001, article 1.36 was repealed 
and recodified into its current location as Chapter 804 of 
the Code, Service of Process.181  

O. Early Texas Cases Construing and Applying Article 
1.14-1
Many of the early cases under article 1.14-1 involved a classic 
fact pattern of an unauthorized, out-of-state insurer engaging 
in one or more of the acts listed in article 1.14-1 as “doing 
an insurance business.”182 One such case was Risk Managers 
International, Inc. v. State.183 That case involved an insurer, 
unauthorized in Texas, that was incorporated and resident 
in the Turks and Caicos Islands in the British West Indies.184 

The unauthorized, out-of-state insurer communicated 
with prospective insureds in Texas about rates and coverage 
by facsimile, mail, or telephone.185 This conduct clearly 
came within the conduct listed in article 1.14-1 as “doing 
an insurance business,” and the lower court enjoined the 

unauthorized insurer from any further such actions. The 
court observed that article 1.14-1 “provide[s] a means by 
which the Board of Insurance and the courts of Texas may 
acquire personal jurisdiction over an insurer doing business 
in Texas without having a certificate of authority issued by 
the Board.”186 The appellate court upheld the lower court’s 
injunction and held that the state could “regulate insurance 
transactions where an insured domiciled in Texas obtains 
insurance by negotiations occurring in whole or in part 
inside the borders of Texas.”187 

Other early cases with similar fact patterns and similar 
results are Southwest P rofessional I ndemnity Corp. v . Texas 
Department of I nsurance,188 involving an unauthorized 
insurer located in the Grand Cayman Islands, and Newsom 
v. S tate, involving an unauthorized insurer incorporated 
in Barbados.189 As these cases show, Texas courts routinely 
upheld jurisdiction over unauthorized, out-of-state insurers 
that engaged in any of the specified acts enumerated in 
article 1.14-1.  

P. Amendments to Article 1.14-1 Began the Gradual 
Process of Transformation to “Super-Penalty” Status. 
Article 1.14-1 was not without its shortcomings, one 
of which was fixed by an amendment in 1985. Though 
obviously well-intentioned, the 1985 amendment would be 
the start of a gradual process that would transform article 
1.14-1 from its narrowly-targeted focus on unauthorized, 
out-of-state insurers into a “super-penalty” provision that 
courts would apply to all violations of the Code. As will 
be shown below, these legislative amendments, along with 
judicial interpretations, would eventually expand the reach 
of article 1.14-1 far beyond its original scope.  

Before discussing the 1985 amendment that started 
this process, it is important to understand the reason for 
the amendment. In the Wisconsin Act, which the Texas 
Legislature enacted as article 1.14-1, the same theme of the 
UIPA and the UIFAPA was continued: only unauthorized, 
out-of-state insurers were targeted.190 But the Wisconsin 
Act was drafted by the Wisconsin Insurance Department, 
not the NAIC.191 Specifically, Wisconsin Department of 
Insurance actuary Stanley C. Du Rose, Jr. was the person 
in charge of the drafting.192 Hence, one could assume that 
the Wisconsin Act was not subjected to the presumably 
more-exhaustive vetting process of the NAIC. Perhaps as a 
consequence, it may not have been quite as precisely drafted 
as its NAIC predecessors, the UIPA and the UIFAPA. 

This lack of precision led to a shortcoming in its penalty 
provision, which made its way into the Texas Act. In section 
3 of the original enactment of article 1.14-1, the Act clearly 
applied to both persons and insurers: 

Unauthorized Insurance Prohibited. No 
person or insurer shall directly or indirectly 
do any of the acts of an insurance business 
set forth in this Article except as provided 
by and in accordance with the specific 
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authorization of statute.193

The corresponding civil penalty section, however, section 
13, applied only to an unauthorized insurer:

Any unauthorized insurer who does any 
unauthorized act of an insurance business 
as set forth in this Article shall be fined not 
more than $5,000.00.194

Thus, as worded, an unauthorized person—who was not 
an insurer—was able to engage in the business of insurance 
in Texas without being subject to the financial penalty 
provision of article 1.14-1. That clearly was not the intent 
of the legislation.  

In 1985, through H.B. 1811, the legislature amended 
article 1.14-1 to address this problem.195 If the legislature 
had merely changed the phrase “unauthorized insurer” in 
section 13 to “unauthorized person or insurer,” the problem 
described below would have been avoided and article 1.14-1 
would have retained its narrow focus. Instead, the legislature 
took the monetary civil penalty provision out of the original 
section 13, re-worded it, and placed it into section 3 as a new 
subsection (d).196 That new penalty provision, subsection 
(d), then stated: 

A person or entity who violates any provision 
of this Article is subject to a civil penalty 
of not more than $10,000 for each act of 
violation and for each day of violation to 
be recovered as provided in this section.197

By this change in the statute, the legislature indeed plugged 
the loophole by making the civil penalty applicable to any 
“person or entity.” No longer did the civil penalty apply 
only to an “unauthorized insurer.” But by failing to include 
the word “unauthorized” in the penalty provision modifying 
the phrase “person or entity,” the statute now, arguably, took 
on a whole new meaning: it could be read to apply to all 
persons and entities—both authorized and unauthorized. As 
the history of article 1.14-1 up to this point in time makes 
abundantly clear, the original enactment was never intended 
to apply to an authorized insurer. But that is exactly how the 
courts would begin to apply the act. 

Before discussing these judicial interpretations, it is worth 
noting that the 1985 amendment significantly increased the 
penalty for a violation of article 1.14-1 by doing two things: 
(1) raising the maximum amount of the penalty from $5,000 
to $10,000; and (2) changing it to a per-day, per-violation 
penalty. Neither the House Study Group Bill Analysis198 nor 
the House Bill analysis199 provides any specific reason for 
these substantially increased penalty provisions.200 

Another amendment of note occurred in 1991. At that time, 
the legislature added an entirely new dimension by adding 
a felony criminal component to the penalties for a violation 
of article 1.14-1: 

CRIMINAL PENALTY. 

(a) A person who violates Section 3(b) of 
this article commits an offense.

(b) An offense under this section is a felony 
of the third degree.201  

Under the Penal Code, a third degree felony was punishable 
by two to ten years in prison and a fine of up to $10,000.202

This criminal penalty provision was enacted as a part of 
H.B. 2, known as The Omnibus Insurance Reform Bill. 
In her testimony before the House Insurance Committee, 
Governor Ann W. Richards called the bill a “comprehensive 
overhaul of the way the insurance industry does business 
in Texas.”203 At her press conference when she signed the 
bill, Governor Richards referred to the bill as one of the 
strongest pieces of consumer protection legislation that has 
ever come out of a Texas legislature, and the strongest piece 
of insurance reform in the nation.204  

From the legislative record, it is not abundantly clear 
why the legislature felt a need to add a criminal penalty 
to article 1.14-1, other than perhaps to strengthen the 
penalty provisions for engaging in unauthorized insurance. 
But, because of this new felony criminal component, the 
potential impact of the subsequent judicial interpretations 
would be even more noteworthy.  

Q. The Great Transformation of Article 1.14-1 into the 
“Nuclear Weapon” of the Insurance Code 
Up until 1999, as discussed above, the reported cases 
involving article 1.14-1 involved unauthorized, out-of-
state insurers who were performing acts in Texas that were 
specifically listed in article 1.14-1 as “doing an insurance 
business.”205 However, in Republic Western I nsurance Co . 
v. S tate,206 the appellate court would break new ground. 
Seizing on the 1985 amendment’s changes to article 1.14-
1, the court would take the unprecedented step of holding 
that an authorized insurer could be subject to the penalty 
provisions of article 1.14-1. In short, an authorized insurer 
could engage in unauthorized insurance.  

In that case, U-Haul Co. of Texas (U-Haul) had been in 
the business of renting self-moving equipment in Texas 
since 1962.207 As part of the rental transaction, U-Haul 
would offer its rental customers various “Safe Protection” 
packages. Two of the packages, Safemove and Safetow, 
consisted of a collision damage waiver and limited 
additional-insured protection for cargo damage, medical 
expense, and accidental death.208 The insurance component 
of both protection packages was underwritten by Republic 
Western Insurance Company (Republic Western), an 
insurance company that was fully licensed and authorized 
in Texas to write the insurance components of the Safe 
Protection packages.209 The case arose when U-Haul, 
U-Haul International (the parent company of U-Haul), and 
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Republic Western sought a declaratory judgment that they 
were not engaging in the unauthorized business of insurance 
in violation of article1.14-1, and the Attorney General’s 
Office counterclaimed and sought an injunction to prevent 
the further sale of the Safe Protection packages.210  

Following an evidentiary hearing, the trial court found 
that U-Haul, U-Haul International, and Republic 
Western were each engaged in the unauthorized business 
of insurance in violation of article 1.14-1.211 The court 
further found that U-Haul was acting as an unlicensed local 
recording agent for Republic Western in violation of article 
21.14.212 Accordingly, the trial court granted an injunction 
prohibiting all three companies from advertising or selling 
the Safe Protection packages.213   

On appeal, the appellate court upheld the trial court’s 
rulings. First, with regard to Republic Western, the appellate 
court held that Republic Western violated subsection 6 of 
article 1.14-1214 by assisting U-Haul in the solicitation and 
effectuation of insurance, in the dissemination of coverage 
and rate information, and in the delivery of insurance 
contracts. The court reasoned that “[t]he fact that Republic 
Western is a licensed insurer in Texas does not exempt it 
from liability for participating in unauthorized insurance.”215

With that proclamation, the court—the first to do so in 
the history of unauthorized insurance in Texas—held that 
an authorized insurer had engaged in the unauthorized 
business of insurance. Also with that pronouncement, the 
court arguably turned article 1.14-1 into what appellants in 
that case referred to as the “nuclear weapon” of the Insurance 
Code.216  

To support its unprecedented holding, the court focused 
on the 1985 amendment to article 1.14-1 through H.B. 
1811.217 The court felt that the legislative history of the 1985 
amendment indicated the legislature intended a broader 
application of article1.14-1. According to the court, even 
if the statute “as originally drafted was intended to address 
only the specific problem of obtaining jurisdiction over out-
of-state insurers, we think it is clear that at least by 1985, 
the legislature was also concerned with the broader goal of 
deterring unauthorized insurance business in general.”218

As support for this perceived legislative intent, the court 
cited to a 1985 Daily Floor Report that referred to article 
1.14-1 as the “unauthorized insurance activities” law, not 
the “unauthorized insurance carrier” law.219 Other than this 
nuance in nomenclature in a single legislative report, the 
court cited no other legislative history to support this sea 
change in the scope of article 1.14-1.  

Indeed, other than the Daily Floor Report cited by the court, 
there is no legislative history to suggest that the legislature 
intended such a drastic change in the scope of article 1.14-
1. House Bill 1811 was designed to address issues related to 
jurisdiction by the Department of Insurance over multiple-
employer welfare arrangements, or MEWAs.220 None of the 
legislative reports or any of the testimony on H.B. 1811 

makes any reference whatsoever to any such a change in 
article 1.14-1, other than to include non-federally regulated 
MEWAs within the definition of unauthorized insurance.221

In fact, a House Bill Analysis states the Purpose of H.B. 
1811 as: “This bill would repeal Article 3.51-6B, T.I.C. (see 
citation above), and provide a clear and definitive process 
of addressing unlicensed entities conducting the business of 
insurance in this State.”222  

The court did not address the fact that the harms sought 
to be remedied by article 1.14-1 were not present in the 
Republic Western case. First of all, this was not a case of 
an unauthorized, out-of-state insurer attempting to avoid 
regulation. As a licensed carrier in Texas, Republic Western 
was subject to all the powers of the insurance commissioner, 
including the so-called “death penalty.”223 Second, this 
was not a case for concern that an under-capitalized, 
unauthorized, out-of-state insurer would become insolvent 
and leave Texas insureds with no insurance coverage. As a 
licensed carrier, Republic Western was subject to the same 
capital and surplus requirements and periodic financial 
reviews as any other comparable carrier licensed in Texas.224  

Next, the appellate court agreed with the trial court that 
U-Haul was acting as an unlicensed local recording agent 
for Republic Western, in violation of article 21.14 of the 
Code.225 But curiously, the court chose to ignore the penalty 
provisions contained in the very statute the court found that 
U-Haul had violated. At the time of the trial court’s ruling, 
section 24 of article 21.14 provided a penalty for acting as an 
unlicensed local recording agent.226 Specifically, it provided 
that the unlicensed agent “shall be guilty of a misdemeanor, 
and on conviction in a court of competent jurisdiction, 
shall be punished by a fine not less than One Dollar ($1.00) 
nor more than One Hundred Dollars ($100.00).”227 That 
penalty had remained unchanged since its enactment in 
1941.228  

Instead of limiting the penalties against U-Haul to those 
specifically provided by the very statute it found that 
U-Haul had violated, the appellate court held that the very 
same conduct subjected U-Haul to the draconian penalties 
of article 1.14-1 for unauthorized insurers:  

U–Haul collects insurance premiums and 
issues insurance contracts to residents 
of the state; it also acts as Republic 
Western’s agent by soliciting customers 
to purchase the “Safe Protection” 
packages and by disseminating rate and 
coverage information. Since appellants 
do not dispute the fact that U–Haul is 
not statutorily authorized to engage in 
the insurance business, under the plain 
meaning of the terms in article 1.14–1 that 
define “doing an insurance business,” U–
Haul’s conduct violates the statute.229  

As to the per-day, per-violation penalty provisions of article 
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1.14-1, the court did not attempt to reconcile the apparent 
contradiction in the lack of a per-day, per-violation penalty 
provision in article 21.14. This contradiction is especially 
compelling because the legislature actually considered, but 
rejected, a per-day, per-violation penalty when it enacted 
article 21.14 in 1941. As originally introduced, S.B. 11 
contained a per-day, per-violation provision: 

Sec. 24. Any person or any member of any 
firm who violates any of the provisions of 
Sections 4, 15, and 22 of this Act shall 
be guilty of a misdemeanor, and upon 
conviction in a Court of competent 
jurisdiction, shall be punished by a fine of 
not less than One ($1.00) Dollar nor more 
than One Hundred ($100.00) Dollars. 
Each day’s violation of such pr ovisions shall 
constitute a separate and distinct offense.230 

The last sentence, emphasized above, was deleted by House 
Committee Amendment No. 8 on April 23, 1941.231 Thus, 
the legislature clearly rejected a per-day, per-violation 
penalty for acting as a local recording agent without a 
license—which is exactly what the trial court had found that 
U-Haul had done.   

In addition to the penalty provisions of article 21.14, 
the Code contained other potentially applicable penalty 
provisions for U-Haul’s conduct. Under chapter 21.02-1, for 
example, a person or corporation that unlawfully acted as an 
agent for an insurance company could be fined “not less than 
five hundred nor more than one thousand dollars.”232 Still 
another provision, article 21.15-2, provided that a person 
or corporation that solicits insurance without a certificate of 
authority is subject to a fine of “not more than one hundred 
dollars.”233 But the penalty provision that perhaps seems 
most appropriate was contained in article 21.07, which 
provided a maximum fine of “$500 or imprisoned not more 
than six (6) months, or both,” per violation for acting as an 
unlicensed agent for an authorized insurer.234 

The appellate court’s holding apparently would render 
superfluous all those penalty provisions of the Code. But 
the court found that argument unpersuasive. The court 
pointed out that section 2(d) of article 1.14-1 gives a 
trial court discretion to impose a fine in any amount less 
than $10,000.235 Since the State conceded that appellants’ 
conduct was not the most egregious example of unauthorized 
insurance activities, and therefore did not contend that the 
maximum penalty was appropriate in the case, the appellate 
court saw no problem with allowing the State to ignore one 
penalty provision in favor of a more severe one.236  

With regard to the potentially applicable penalty provisions 
of articles 21.14, 21.02-1, 21.15-2, and 21.07, the appellate 
court failed to cite any legislative history to indicate that, 
by enacting the 1985 amendment to article 1.14-1, the 
legislature intended to give these other penalty provisions 
a secondary status or supplant them with the far more 

severe penalty provisions in article1.14-1. A review of 
the applicable legislative history of the 1985 amendment 
contains no reference to articles 21.14, 21.02-1, 21.15-2, or 
21.07, or any other indication that the legislature intended 
such a result.237 

In addition to the increased financial penalties, the appellate 
court’s interpretation would subject an unlicensed agent, 
for example, to the felony criminal provisions of article 
1.14-1, as opposed to the misdemeanor provisions of article 
21.14. Obviously, the misdemeanor penalty provision 
can be rendered meaningless if it can be bypassed for the 
dramatically more severe penalties of article 1.14-1. This 
bypass of the misdemeanor provisions is quite noteworthy 
because of the extensive list of statutory restrictions on 
convicted felons. From accountants238 to bingo operators239

to wine distributors,240 the state of Texas prohibits granting 
virtually any kind of license to a convicted felon.241 In 
addition, convicted felons can vote only under certain 
circumstances in Texas.242 Thus, under the court’s 
interpretation of any Code violation as constituting 
unauthorized insurance and the consequent potential felony 
conviction, persons committing seemingly minor Insurance 
Code violations could find their future employment and 
voting opportunities severely restricted. 

As this article has shown, the word “unauthorized” is a term 
of art in the insurance industry. Historically, it was used to 
refer to a carrier that was not licensed to do business in a 
particular state.243 When a carrier sold policies in a state in 
which it was not licensed, it was referred to as “unauthorized 
insurance.” But to arrive at its holding in the Republic 
Western case, the court took this very specific term of art 
and gave it a common—and far broader—meaning. The 
term “unauthorized” now would mean any act that was 
not in compliance with the Insurance Code, irrespective of 
whether the carrier was licensed in Texas or not. While it is 
certainly a definitional truism to say that any act that is not 
authorized by the Code is “unauthorized,” that is not how 
the term “unauthorized” was used historically with regard to 
insurance in Texas or, indeed, on a nationwide level. 

In arriving at its interpretation of the term “unauthorized,” 
the court failed to address chapter 312 of the Texas 
Government Code, which deals with the rules of construction 
for civil statutes. Specifically, section 312.002(b) provides: 
“If a word is connected with and used with reference to a 
particular trade or subject matter or is used as a word of 
art, the word shall have the meaning given by experts in the 
particular trade, subject matter, or art.”244 This very section 
was used by the Texas Supreme Court in 1995 to properly 
interpret the phrase “business of insurance” in what was 
then article 21.21 of the Code and distinguish it from the 
phrase “doing of an insurance business” in article 1.14-1 of 
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the Code.245 As the Texas Supreme Court pointed out, “[t]
he phrase ‘business of insurance’ refers to a particular trade, 
permitting us to consider the meaning of the phrase as used 
by ‘experts in the trade.’”246 Rather than elevating article 
1.14-1 to “super penalty” status by making it applicable to 
any violation of the Code, the court of appeals in Republic 
Western could have cited to section 312.002(b) and given 
the term “unauthorized” its proper meaning in the context 
of the particular trade of insurance. 

The next case to follow the rationale of Republic Western was 
Roth v. Montemayor.247 In that case, Roth was a Texas resident 
who had lost his Group I and Group II Texas agent’s licenses 
for engaging in willful deception, fraud, misrepresentation, 
and misappropriation of funds in violation of the Code.248

After he lost his licenses, Roth became employed as an 
insurance agent for three fraternal benefit societies.249

Roth sold policies for the three fraternals, and received 
commissions on policies he sold on their behalf.250 At the 
time, fraternal benefit societies were statutorily exempt 
from all provisions of the Code, unless expressly designated 
therein.251 When the Commissioner learned that Roth was 
selling insurance for the three fraternals, he sought a cease 
and desist order, claiming Roth had violated section 3(b) 
of article 1.14-1.252 After an administrative hearing, the 
Commissioner adopted the judge’s proposal for decision 
and issued a cease and desist order finding Roth had violated 
article1.14-1.253 Roth appealed to the district court, which 
affirmed the Commissioner’s order.254  

On appeal, Roth argued that fraternals are exempt from the 
insurance laws unless they are “expressly designated therein” 
as being subject to a specific law.255 The Commissioner 
argued that when a fraternal is engaging in “acts of an 
insurance business,” it can legally do so only “in accordance 
with the specific authorization of statute.”256 According 
to Roth, that specific authorization of statute came from 
article 10.04 of the Code, which exempts fraternals “from 
all provisions of the insurance [code] . . . for every . . . 
purpose.”257 This, according to Roth, provided the basis for 
fraternals to engage in taking applications for insurance, 
collecting premiums, and acting as agents.258 

The appellate court agreed with the Commissioner and held 
that Roth had violated section 3(b) of article 1.14-1, but 
for a slightly different reason.259 According to the appellate 
court, article 1.14-1 forbade Roth from engaging in the un-
authorized “practice” of insurance.260 The court reasoned 
that, whether or how article 1.14-1 applied to fraternals was 
irrelevant because the statute’s prohibition clearly applied 
to Roth as an individual.261 Thus, according to the court, 
because Roth acted as an individual in taking applications 
for insurance, collecting premiums, and acting as an agent, 
he violated a section of the Code and therefore engaged in 
the unauthorized business of insurance.262 In essence, the ap-
pellate court chose to dispose of the matter by interpreting 

article 10.04 to exempt fraternals from other insurance laws, 
but not individual employees of fraternals who perform the 
acts of agents on behalf of the fraternals.263  

As in Republic Western, the appellate court left unexplained 
why other penalty provisions would not apply to Roth in-
stead of the much more severe penalty provisions of article 
1.14-1. For example, at the time of Roth’s conduct, section 
1 of article 21.15-1 of the Code provided that an agent who 
continued to sell insurance after his license was revoked 
could be fined up to $5,000 or imprisoned up to two years, 
or both.264 Significantly, unlike article 1.14-1, article 21.15-
1 contained no per-day, per-violation penalty provision. As 
was the case in Republic Western, the Commissioner—not 
surprisingly—chose to prosecute Roth under article 1.14-1 
with its higher penalty amounts and its per-day, per-viola-
tion penalty provision. 

In holding as it did, the court was able to avoid directly ad-
dressing the issue of whether Roth was engaging in the “acts 
of an insurance business” without authorization, or merely 
selling insurance after his license was revoked. The court, 
using the same rationale, could have held that the agent li-
censing laws applied to Roth as an individual, and that those 
provisions, rather than article1.14-1, provided the appro-
priate penalty for his actions in selling insurance without a 
license. 

In Roth—as in Republic Western—the reasons for the height-
ened penalties for unauthorized insurance were not present. 
As noted above, Roth was selling insurance for a carrier that 
was exempt from the insurance laws of the state. However, 
fraternals are subject to very detailed regulations in chap-
ter 885 of the Insurance Code. This includes regulation of 
the management and use of assets and funds,265 requirement 
of annual reports,266 solvency,267 reserves for accident and 
health insurance,268 and examination by the commission-
er,269 just to name a few.270 Thus, Roth was not selling insur-
ance for an out-of-state insurer that potentially had solvency 
concerns and was claiming to be exempt from regulation in 
Texas.  

Arguably, all Roth was really doing was selling insurance af-
ter his license was revoked. Under the rationale of Republic 
Western, if Roth was engaged in unauthorized insurance, 
then so were the three fraternals whose insurance he was 
selling, just like the court held that Republic Western en-
gaged in unauthorized insurance when U-Haul employees 
sold Republic Western’s insurance without a license. But the 
Roth opinion makes no mention of the commissioner taking 
any such action against the three fraternals whose insurance 
Roth was selling. 

The Texas Supreme Court has yet to address whether the 
unauthorized insurance provisions of the Code apply to au-
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thorized persons and insurers. However, the court on more 
than one occasion has limited the application of the defini-
tions contained in the unauthorized insurance provisions of 
the Code. In doing so, the Texas Supreme Court has twice 
reversed the Austin Court of Appeals in cases where the Aus-
tin court applied the definitions relating to unauthorized in-
surance to other parts of the Code.271  

In the first case, in 1995, Great American Insurance Co. v. 
North Austin Municipal Utility District No. 1, the Texas Su-
preme Court held that article 21.21 of the Insurance Code, 
Unfair Competition and Unfair Practices, was inapplicable 
to a commercial surety, and reversed the Austin Court of Ap-
peals.272 In that case, the court conducted a fairly in-depth 
analysis of the purpose of the Insurance Code provisions 
on unauthorized insurance, which at that time were con-
tained in article 1.14-1.273 The court noted that the avowed 
purpose was “to subject certain persons and insurers to the 
jurisdiction of the State Board of Insurance, of proceedings 
before the Board, and of the courts of this state in suits by 
or on behalf of the state and insureds or beneficiaries under 
insurance contracts.”274 The court pointed out that nowhere 
in the “purpose” clause of article 1.14-1 did the legislature 
indicate that the list of acts which constitute “doing an in-
surance business” was to apply throughout the Code.275 The 
relative dates of enactment of article 21.21 and article 1.14-
1 were significant to the court. The court pointed out that 
the legislature did not add article 1.14-1 to the Code until 
1967.276 The court stated that it cannot conclude that the 
legislature intended article 1.14-1, which was enacted some 
ten years after article 21.21, to govern the scope of the term 
“business of insurance” as used in article 21.21.277 

In the second case, in 2012, Texas Department of Insurance 
v. A merican N ational I nsurance Co .,278 the Texas Supreme 
Court addressed the issue of whether stop-loss insurance 
sold to self-funded employee health-benefit plans was “di-
rect health insurance” or “reinsurance.”279 In concluding 
that stop-loss insurance was direct health insurance, the Su-
preme Court once again chose not to apply the definitions 
contained in chapter 101, the successor to article 1.14-1, 
and thereby reversed the Austin Court of Appeals and its 
use of those definitions.280 In a lengthy analysis, the court 
pointed out that chapter 101’s purpose was to extend the 
state’s regulatory authority to those conducting the business 
of insurance in the state without authorization.281 The court 
noted that while chapter 101 defined the terms “insurer” 
and the “business of insurance,” it did so only for purposes 
of that particular chapter.282 The court further noted that 
those definitions were not comprehensive for all purposes, 
as the Insurance Code contained variations in different con-
texts.283  

In reaching its decision to forgo use of the definitions in 
chapter 101, the court, as it had done in Great American, 
once again looked at the “purpose” clause of article 1.14-
1, the predecessor to chapter 101.284 The court noted that 
nowhere in the “purpose” clause did the legislature indicate 
that the list of acts contained therein that constitute “doing 
an insurance business” was intended to apply throughout 
the Insurance Code.285 Instead, the court recognized that, 
through these definitions, the legislature was exercising its 
power to address the explicitly listed concerns: “The expressed 
concerns do not evidence an intention to promulgate a uniform 
definition of the acts which constitute doing an insurance busi-
ness; rather, they indicate concern that particular parties may 
escape the jurisdiction of the State Board of Insurance and 
evade suit by contractual beneficiaries.”286 

In these cases, the Texas Supreme Court now has twice given 
reason to believe that it might restrict the scope of chap-
ter 101 of the Code. The history of article 1.14-1 makes 
clear the court was correct in restricting the definitions of 
article 1.14-1 to the article itself, rather than applying them 
to other parts of the Code. However, until the court is pre-
sented with a case involving the precise question of whether 
an authorized person or insurer can engage in unauthorized 
insurance, it is anyone’s guess how the court might rule. 

E. Conclusion and Postscript

As this article has shown, the history of unauthorized 
insurance closely parallels the history of in personam 
jurisdiction. As the United States Supreme Court expanded 
the boundaries of in personam jurisdiction, the states 
expanded their regulatory reach. This, in turn, allowed 
the states to control and regulate out-of-state, mail-order 
insurers. 

The author would submit that the Insurance Code 
provisions on unauthorized insurance are pretty much 
what Commissioners King and Daniel described decades 
ago about the Code in general: an eclectic collection 
made up of statutes from various places, with numerous 
amendments that, in many instances, failed to take into 
consideration the purpose of the existing law. As a result, 
the Texas statutes regulating unauthorized insurance have 
gone through a substantial transformation. Although the 
early enactments on unauthorized insurance had a very 
specific and targeted objective, that original objective was 
obscured by the amendment in 1985. That amendment 
facilitated the judicial interpretations in Republic Western 
and Roth, which caused the statute to totally stray from the 
specific and targeted objective of the previous enactments. 
As a result, the Insurance Code provisions on unauthorized 
insurance have been transformed into perhaps the most 
powerful penalty provisions in the Code—the so-called 
“nuclear weapon” of the Code.287 And now, under current 
case law, those penalties arguably apply to any violation of 
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any provision of the Code, even by authorized insurers and 
persons.  

Whether this transformation was intended by the legislature 
is subject to debate. But intended or not, until the legislature 
changes the language of chapter 101 or the Texas Supreme 
Court specifically addresses the scope of chapter 101, this 
arguably is the current state of the law.

 As an interesting postscript, the Wisconsin Act on 
Unauthorized Insurance, which Texas used as the blueprint 
for its own act and copied almost verbatim, has not been 
similarly transformed. Even after recodification, the 
Wisconsin Act still applies only to unlicensed, nondomestic, 
i.e., out-of-state, insurers.288 
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Code in S.B. 1467, effective Sept. 1, 1999. Not surprisingly, the 
provisions on unauthorized insurance were included in that first 
attempt to make the Code more understandable and usable. See 
also Beacon Nat’l Ins. Co. v. Montemayor, 86 S.W.3d 260, 269, n.9 
(Tex. App.—Austin 2002, no pet.) (“The Insurance Code is not a 
model of clarity. Adding to the confusion is the fact that the Code 
is being recodified in intervals and portions of the recodification 
contain substantive revisions. Currently, some parts of the Code 
have been recodified and some have not.”). 

14  From the time Chapter 101 was moved to its current location 
in 1999, some portion of it has been amended in every subsequent 
legislative session except 2009, 2013 and 2015. In 2013, H.B. 
3696 would have increased the financial penalty amount from 
$10,000 to $15,000. The bill was referred to the House Insurance 
Committee on Mar. 21, 2013, where it died. For a partial listing 
of the other amendments, see, e.g., Acts 2001, 77th Leg., R.S., ch. 
671, eff. Sept. 1, 2001; Acts 2001, 77th Leg., R.S., ch. 1419, eff. 
June 1, 2003; Acts 2001, 77th Leg., R.S., ch. 1420, eff. Sept. 1, 
2001; Acts 2003, 78th Leg., R.S., ch. 209, eff. Oct. 1, 2003; Acts 
2003, 78th Leg., R.S., ch. 1274, eff. April 1, 2005; Acts 2005, 
79th Leg., ch. 819, eff. June 17, 2005; Acts 2007, 80th Leg., R.S., 
ch. 730, eff. April 1, 2009; Acts 2011, 82nd Leg., 1st C.S., ch. 4, 
eff. Sept. 28, 2011.

15  Tex. Ins. Code ch. 101 (Vernon 2009). It should be noted 
that not all of the statutes addressing unauthorized insurance were 
placed into Chapter 101 of the Code.

16  “Let’s start at the very beginning. A very good place to start.” 
Rodgers, Richard (Composer), & Hammerstein II, Oscar (Writer) 
(1959). The Sound of M usic [Perf. Mary Martin and Theodore 
Bikel, Broadway Theatre, New York City].

17  Hansen & Obenberger, Mail Order Insurers: A Case Study in the 
Ability of the States to Regulate the Insurance Business, 50 Marquette 
L. Rev. 175, 181 (1966) (hereinafter Hansen & Obenberger). 

18  Ainley & Gormley, supra note 11, at 4. Also, for a general 
discussion of the abuses associated with unauthorized insurers, see 
Hansen & Obenberger, at 191–200. 

19  Hansen & Obenberger, supra note 18, at 198–99; see also 
John M. Manders, Ministers L ife & C asualty U nion v . H aase: 
The New Trend in S tate R egulation of U nauthorized M ail-Order 
Insurance Companies, 43 Notre Dame L. Rev. 157, 157–58 (1968) 
(hereinafter, Manders). 

20  Hansen & Obenberger, supra note 18, at 190–91, 191–200; 
see also Butler & King, infra note 29. 

21  Paul v. Virginia, 75 U.S. (8 Wall.) 168 (1868). Unless the 
context indicates otherwise, all further references to the Supreme 
Court will refer to the United States Supreme Court.

22  Id. at 168.

23  Id. at 169.

24  Id. 

25  Id. at 169–70.

26  Id. at 183.

27  Pennoyer v. Neff, 95 U.S. 714 (1877).

28  George B. Butler & William J. R. King, History and 
Development of I nsurance Law in Texas, 14 Tex. Civ. Stat. Ann. 
XXI, XXIII–IV (Vernon 1952), (hereinafter, Butler & King).

29  Texas joined the United States in 1845, becoming the 28th 
state.

30  Butler & King, supra note 29 at 14 Tex. Civ. Stat. Ann. XXI, 
XXIV–V.

31  Act approved May 2, 1874, 14th Leg., R.S., ch. 145, § 10, 
1874 Tex. Gen. Laws 200, reprinted in  8 h.p.n. GAmmel, the

lAws of texAs 1822–1897, at 199, 202 (Austin, Gammel Book 
Co. 1898). In 1951, this enactment became art. 21.01, Certificate 
of Authority, of the Insurance Code of 1951. See Acts, 1951, 52nd 
Leg., R.S., ch. 491. The only change was to replace the phrase 
“commissioner of agriculture, insurance, statistics and history” 
with the word “Board.” This provision of the Code was repealed 
by Acts, 2003, 78th Leg., R.S., ch. 1274, § 26(a)(1), eff. Apr. 1, 
2005. According to the disposition table, this enactment is now at 
Tex. Ins. Code § 4001.101 (Vernon 2005).

32  See Rev. Civ. Stat. of Tex. art. 3061 cmt. (1925), at 590. 

33  Act approved May 2, 1874, 14th Leg., R.S., ch. 145, § 10, 
1874 Tex. Gen. Laws 200, reprinted in  8 H.P.N. GAmmel, the

lAws of texAs 1822–1897, at 199, 202 (Austin, Gammel Book 
Co. 1898). 

34  This statue is similar in purpose to the one challenged in Paul 
v. Virginia, which the court described as follows:

An act of the legislature of Virginia, passed 
on the 3d of February, 1866, provided that 
no insurance company, not incorporated 
under the laws of the State, should carry on its 
business within the State without previously 
obtaining a license for that purpose; and that 
it should not receive such license until it had 
deposited with the treasurer of the State bonds 
of a specified character, to an amount varying 
from thirty to fifty thousand dollars, according 
to the extent of the capital employed. 

Paul v. Virginia, 75 U.S. (8 Wall.) 168 (1868).

35  Act approved May 2, 1874, 14th Leg., R.S., ch. 145, § 10, 
1874 Tex. Gen. Laws 200, reprinted in  8 h.p.n. GAmmel, the 
lAws of texAs 1822–1897, at 199, 202 (Austin, Gammel Book 
Co. 1898), and Act approved Feb. 17, 1875, 14th Leg., 2nd C.S., 
ch. 31, § 30, 1875 Tex. Gen. Laws 44, reprinted in  8 h.p.n. 
GAmmel, the lAws of texAs 1822–1897, at 403, 416 (Austin, 
Gammel Book Co. 1898).

36  Act approved Feb. 17, 1875, 14th Leg., 2nd C.S., ch. 31, § 
30, 1875 Tex. Gen. Laws 44, reprinted in 8 h.p.n. GAmmel, the 
lAws of texAs 1822–1897, at 403, 416 (Austin, Gammel Book 
Co. 1898) (codified as Tex. Penal Code art. 387 (1879). 

37  Butler & King, supra note 29 at 14 Tex. Civ. Stat. Ann. XXI, 
XXIV–V.

38  The Texas Insurance Code does not define the word 
“insurance.” See supra note 5.

39  See supra note 34.

40  Pennoyer v. Neff, 95 U.S. 714 (1877).

41  Act approved July 9, 1879, 16th Leg., 1st C.S., ch. 36, § 1, 
1879 Tex. Gen. Laws 32, reprinted in 9 h.p.n. GAmmel, the lAws 
of texAs 64, 64–65 (1898). Portions of this act were codified in 
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the Texas Revised Civil Statutes of 1895, some were codified in 
Texas Penal Code of 1895, and some were codified in both.

42  Act approved July 9, 1879, 16th Leg., 1st C.S., ch. 36, § 1, 
1879 Tex. Gen. Laws 32, reprinted in  9 h.p.n. GAmmel, the

lAws of texAs 64, 64–65 (1898).

43  Act approved July 9, 1879, 16th Leg., 1st C.S., ch. 36, § 
1, 1879 Tex. Gen. Laws 32, reprinted in 9 h.p.n. GAmmel, the

lAws of texAs 64, 64–65 (1898) (codified as Tex. Penal Code art. 
417 (1895) and Tex. Rev. Civ. Stat. art. 3093 (1895)).

44  Id. at § 1 (codified as Tex. Penal Code art. 417 (1895) and as 
Tex. Rev. Civ. Stat. art. 3093 (1895)).

45  Id. at. § 2 (codified as Tex. Penal Code art. 418 (1895)).

46  Id. 

47  Id.

48  Act approved July 9, 1879, at § 4 (codified as Tex. Rev. Civ. 
Stat. art. 3095 (1895), currently Tex. Ins. Code Ann. § 4001.053 
(Vernon 2009)). 

49  Id., at § 3 (codified as Tex. Rev. Civ. Stat. art. 3094 (1895), 
currently Tex. Ins. Code Ann. § 4001.054 (Vernon 2009)). 

50  Texas Dept. of Agriculture, Insurance, Statistics & History, 
Report of the Commissioner of Insurance, Statistics and History 
(1879), at 1.

51  See supra note 6 regarding the use of the title of “Commissioner.” 

52  Texas Dept. of Agriculture, Insurance, Statistics & History, 
Report of the Commissioner of Insurance, Statistics and History 
(1891), at 8.

53  Id.

54  Drummond v. White-Swearingen Realty Co., 165 S.W. 20, 20–
21 (Tex. Civ. App.—Amarillo 1914, writ dism’d).

55  Id.

56  Tex Att’y Gen. Op. No. O-4936 (1942).

57  Id. at 591.

58  Id. 

59  Tex. Rev. Civ. Stat. art. 3050 (1895), § 1, stated: “First—To 
see that all laws of this State respecting insurance companies are 
faithfully executed.” Act approved Aug. 21, 1876, 14th Leg., R.S., 
ch. 133, § 8, 1876 Tex. Gen. Laws 219, 220, reprinted in 8 h.p.n. 
GAmmel, the lAws of texAs 1822–1897, at 1055, 1056 (Austin, 
Gammel Book Co. 1898).

60  Id., § 15, stated: 

Fifteenth—To suspend the entire business of 
any company of this State, and the business 
within this State of any other company during 
its non-compliance with any provisions of 
this or any other act relative to insurance, or 
whenever its assets appear to him insufficient 
to justify its continuance in business, by 
suspending or revoking the certificate granted 
by him, and to give notice thereof to the 
Insurance Commissioner or other similar 
officer of every State, and publish the same in 

such paper as he may think proper.

Act approved Aug. 21, 1876, 14th Leg., R.S., ch. 133, § 8, 1876 
Tex. Gen. Laws 219, 222, reprinted in 8 h.p.n. GAmmel, the

lAws of texAs 1822–1897 , at 1055, 1058 (Austin, Gammel 
Book Co. 1898). See also State v. State Mut. Life Assurance Co. of 
Am., 353 S.W.2d 412 (Tex. 1962) (where the court allowed the 
state of Texas to cancel the certificate of authority of the carrier 
to do business in Texas for issuing group life insurance policies in 
violation of art. 3.50 of the Code).

61  Tex. Rev. Civ. Stat. art. 3051 (1895), § 4, stated: “Fourth—To 
revoke or modify any certificate of authority, when any conditions 
prescribed by law for granting it no longer exist.” Act approved 
Aug. 21, 1876, 14th Leg., R.S., ch. 133, § 9, 1876 Tex. Gen. 
Laws 219, 223, reprinted in 8 h.p.n. GAmmel, the lAws of texAs

1822–1897, at 1055, 1059 (Austin, Gammel Book Co. 1898); see 
also Glens Falls Ins. Co. v. Hawkins, 126 S.W. 1114, 1115 (Tex. 
1910) (“The Commissioner is empowered to revoke an existing 
permit when an insurance company violates the law, and may 
refuse to grant a permit for the same reason.”).

62  This “power of life and death” is explained in the following 
exchange that took place in 1973 between industry expert Will 
Davis and Representative Arthur Temple (D-Diboll) during the 
legislative hearings on H. B. 417, more commonly known as the 
Texas Deceptive Trade Practices-Consumer Protection Act, or 
DTPA:

DAVIS:  But they [the Department of 
Insurance] can and do by power of fiat, let’s say, 
have thousands of dollars of money returned to 
people every year at the administrative agency. 
Now, let me say, that I think that is beyond, 
beyond their authority, but is it not beyond 
their muscle because they hold the power of 
life and death  over these people who are doing 
business under their authority, and that is the 
license that I mentioned earlier. And if you tell 
them, if you don’t return the premiums, we 
think that you have engaged in a practice which 
brings into our thinking your credibility for 
holding that license, they are going to return 
the premiums or the money, and they do.

The Texas Deceptive Trade Practice-Consumer Protection Act: 
Hearings on Tex. H.B. 417, Tex. House Comm. on Bus. & Indus., 
63rd Leg., R.S. (1973) (emphasis added). 

63  The NCIC was the predecessor to the National Association 
of Insurance Commissioners (NAIC). State insurance regulators 
created the NAIC in 1871 to address the need to coordinate 
regulation of multi-state insurers.

64  Ainley & Gormley, supra note 11, at 4.

65  See 1940 nAiC Proceedings 147–48.

66  Ainley & Gormley, supra note 11, at 4; see also Manders, supra 
note 20, at 157–58.

67  Interestingly, a couple of current Insurance Code provisions 
seem to have adopted this approach: “It is also a concern that this 
state not become a safe harbor for persons or insurers engaged in 
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the unauthorized business of insurance in this state, regardless of 
whether the insureds or other persons affected by the unauthorized 
business of insurance are residents of this state.” Tex. Ins. Code 
Ann.§ 101.001(d) (Vernon 2009); and “An act described by 
Subsection (b) by an unlicensed or unauthorized person or insurer 
that occurs in this state and that affects a person in another state 
or jurisdiction constitutes the business of insurance in this state.” 
Tex. Ins. Code Ann. § 101.051(c) (Vernon 2009). Both provisions 
were added in 1999. 

68  Int’l Harvester Co. v. Kentucky, 234 U.S. 579, 583 (1914).

69  Allgeyer v. Louisiana , 165 U.S. 578 (1895); St. Louis Cotton 
Compress Co. v. Arkansas, 260 U.S. 346 (1922); Conn. Gen. Life 
Ins. Co . v . J ohnson, 303 U.S. 77 (1938). For a more detailed 
discussion of these cases, see Manders, supra note 20.

70  Allgeyer, 165 U.S. at 580–81; Arkansas, 260 U.S. at 347–48; 
Johnson, 303 U.S. at 81–82.  For a more detailed discussion of 
these cases, see Manders, supra note 20.

71  See generally Ainley & Gormley, supra note 11, at 1–6.

72  261 U.S. 140, 145 (1923).

73  Id.

74  Id. at 142.

75  Id. at 143.

76  Id.

77  Id. at 145.

78  221 S.W.2d 398 (Tex. Civ. App.—Texarkana 1949, no writ). 
Note that this lawsuit was filed in 1947, before the enactment of 
the Texas version of UIPA in 1949. See also infra note 109.

79  Id. at 398.

80  Id.

81  Id. 

82  Id.

83  Id.

84  Id. It is interesting to note, however, that after filing an 
amicus curiae motion to challenge jurisdiction, Service Life filed a 
general denial. The court held that the filing of the general denial 
automatically subjected Service Life to the jurisdiction of the 
court. Anderson, 221 S.W.2d at 399.

85  See generally Ainley & Gormley, supra note 11, at 1–6.

86  See Uniform Unauthorized Insurers Act, cover page. The 
American Bar Association approved the UUIA at its meeting in 
Chicago, Illinois on January 10, 1939.

87  Hess v. Pawloski, 274 U.S. 352 (1927).

88  See Uniform Unauthorized Insurers Act, Prefatory Note.

89  See Uniform Unauthorized Insurers Act, cover page. 

90  See Uniform Unauthorized Insurers Act §§ 1 & 2, which 
provide as follows: 

SECTION 1. Representing or Placing Insurance 
with U nauthorized I nsurers P rohibited. No 
person, corporation, association or partnership 
shall in this state act as agent for any insurer 

not authorized to transact business in this 
state, or negotiate for or place or aid in placing 
insurance coverage in this state for another 
with any such insurer.

SECTION 2. Aiding Unauthorized Insurers. No 
person, corporation, association or partnership 
shall in this state aid any unauthorized insurer in 
effecting insurance or in transacting insurance 
business in this state, either by fixing rates, by 
adjusting or investigating losses; by inspecting 
or examining risks, by acting as attorney-in-
fact or as attorney for service of process, or 
otherwise, except as provided in Section 5.

91  The Act provides as follows: 

The transacting of business in this state by a 
foreign or alien insurer without a certificate 
of authority and the issuance or delivery by 
such foreign or alien insurer of a policy or 
contract of insurance to a citizen of this state 
or to a resident thereof, or to a corporation 
authorized to do business therein, is equivalent 
to an appointment by such insurer of the 
[Commissioner of Insurance] and his successor 
or successors in office, to be its true and lawful 
attorney, upon whom may be served all lawful 
process in any action, suit or proceeding arising 
out of such policy or contract of insurance, and 
the said issuance or delivery is a signification of 
its agreement that any such service of process is 
of the same legal force and validity as personal 
service of process in this state upon it. 

See Uniform Unauthorized Insurers Act § 5.

92  Ainley & Gormley, supra note 11, at 5.

93  See supra note 43.

94  See Act approved July 9, 1879, 16th Leg., 1st C.S., ch. 36, § 1, 
1879 Tex. Gen. Laws 32, reprinted in 9 h.p.n. GAmmel, lAws of

texAs 64 (Austin, Gammel Book Co. 1898).

95  The Act provides as follows: “The transacting of business in this 
state by a foreign or alien insurer without a certificate of authority. . 
. .” See Uniform Unauthorized Insurers Act § 5 (emphasis added).

96  See 1943 nAiC Proceedings124–26; see also  Ainley & 
Gormley, supra note 11, at 5.

97  Ainley & Gormley, supra note 11, at 5.

98  Int’l Shoe Co. v. Washington, 326 U.S. 310 (1945).

99  Id. at 316. 

100  Id. at 320.

101  See 1949 nAiC Proceedings 126–30, 132, 315–16 (adopted); 
1951 nAiC Proceedings 166–68, 182 (printed and reaffirmed); 
Hansen & Obenberger, supra note 18, at 210–11. See also P. Kelly, 
Supreme Court P redetermines Constitutionality of “U nauthorized 
Insurers Process Act,” 18 Ins. Couns. J. 103 (1951).

102  The NAIC Model Act, Unauthorized Insurers Process Act, 
Section 2(A), Service of Process Upon Unauthorized Insurer, 
provides: “Any of the following acts in this state, effected by mail 
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or otherwise, by an unauthorized for eign or alien insur er. . . .” 
(emphasis added).

103  The NAIC Model Act, Unauthorized Insurers Process Act, 
Section 2(A), Service of Process Upon Unauthorized Insurer, 
provides: 

Any of the following acts in this state, effected 
by mail or otherwise, by an unauthorized 
foreign or alien insurer is equivalent to and 
shall constitute an appointment by the insurer 
of the Commissioner of Insurance and the 
commissioner’s successor or successors in 
office, to be its true and lawful attorney, upon 
whom may be served all lawful process in any 
action, suit or proceeding instituted by or on 
behalf of an insured or beneficiary arising out 
of a contract of insurance, and any act shall be 
signification of its agreement that the service of 
process is of the same legal force and validity 
as personal service of process in this state upon 
the insurer.

(1) The issuance or delivery of insurance 
contracts to residents of this state or to 
corporations authorized to do business in the 
state;

(2) The solicitation of applications for 
insurance contracts;

(3) The collection of premiums, membership 
fees, assessments or other considerations for 
insurance contracts; or 

(4) Any other transaction of insurance business.

104  NAIC Model Act, Unauthorized Insurers Process Act, 
Section 3(A), Defense of Action by Unauthorized Insurer.

105  The NAIC Model Act, Unauthorized Insurers Process Act, 
Section 1, titled, Purpose of Act, provides: “The legislature declares 
that it is a subject of concern that many residents of this state hold 
policies of insurance issued or delivered in this state by insurers 
while not authorized to do business in this state, thus presenting 
to these residents the often insuperable obstacle of resorting to 
distant forums for the purpose of asserting legal rights under these 
policies.” 

106  The NAIC Model Act, Unauthorized Insurers Process Act, 
Section 3(A), Defense of Action by Unauthorized Insurer, provides: 
“Before any unauthorized foreign or alien insurer shall file or cause 
to be filed any pleading in any action, suit or proceeding instituted 
against it, the unauthorized insurer shall deposit with the clerk of 
the court in which the action, suit or proceeding is pending, cash 
or securities or file with the clerk a bond with good and sufficient 
sureties, to be approved by the court, in an amount to be fixed by 
the court sufficient to secure the payment of any final judgment 
which may be rendered in the action; or procure a certificate of 
authority to transact the business of insurance in this state.” 

107  Ainley & Gormley, supra note 11, at 17.

108  See Act eff. July 26, 1949, 51st Leg., R.S., ch. 617, 1949 
Tex. Gen. Laws 1355. In her dissenting opinion in Mid-American 
Indem. Ins. Co. v. King, 22 S.W.3d 321 (Tex. 1995), Justice Owen 
states that the UIPA was adopted by the Legislature in 1987 as 
art. 1.36 of the Texas insurance Code. Actually, that was the year 

in which the Texas versions of the UIPA and the UIFAPA were 
combined and placed into the newly-created art. 1.36 of the 
Insurance Code. See Acts 1987, 70th Leg., ch. 46, § 2, eff. Sept. 1, 
1987. Both the UIPA and UIFAPA had been previously enacted 
in 1949 and 1961, respectively. See Act eff. July 26, 1949, 51st 
Leg., R.S., ch. 617, 1949 Tex. Gen. Laws 1355 (UIPA), and Act 
eff. May 15, 1961, 57th Leg., R.S., ch. 122, 1961 Tex. Gen. Laws 
235 (UIFAPA). This is a prime example of the level of confusion 
caused by the rearrangement of the various provisions of the 
Insurance Code dealing with unauthorized insurance.

109  See Act eff. July 26, 1949, 51st Leg., R.S., ch. 617, 1949 Tex. 
Gen. Laws 1355, 1359. The act passed the House on April 12, 
1949: Yeas 126, Nays 0. It passed the Senate on June 30, 1949: 
Yeas 24, Nays 0.

110  “An Act arranging the Statutes of this State affecting the 
business of insurance in appropriate Chapters and Articles into a 
consistent whole and under a single Code; making such editorial 
changes that are necessary to that accomplishment; preserving the 
substantive law as it existed immediately before the passage of this 
Act except as to laws affecting the business of insurance passed at 
the Regular Session of the 52nd Legislature….” Acts 1951, 52nd 
Leg., R.S., ch. 491, 1951 Tex. Gen. Laws 868. 

111  Acts 1951, 52nd Leg., R.S., ch. 491, 1951 Tex. Gen. Laws 
868 at 1085–89.

112  Acts 1951, 52nd Leg., R.S., ch. 491, 1951 Tex. Gen. Laws 
868. See also  Goodrum & Gordon, Substantive Law R evision in 
Texas, 37 Tex. L. Rev. 740 (1959).

113  See Acts 1951, 52nd Leg., R.S., ch. 491, 1951 Tex. Gen. 
Laws 868–1096. In the 1951 Code, the provisions for service of 
process on domestic companies were contained in art. 3.64, and 
the provisions on authorized, foreign companies were contained 
in art. 3.65. See Tex. Ins. Code (Vernon 1951).

114  See Act eff. July 26, 1949, 51st Leg., R.S., ch. 617, 1949 
Tex. Gen. Laws 1355–56 and compare to UIPA Model Act, supra 
note 106.

115  See Act eff. July 26, 1949, 51st Leg., R.S., ch. 617, 1949 Tex. 
Gen. Laws 1355, 1357, and compare to the NAIC Model Act, 
supra note 104.

116  See Act eff. July 26, 1949, 51st Leg., R.S., ch. 617, 1949 Tex. 
Gen. Laws 1355, 1357 at § 6(a) (emphasis added), and compare 
to the NAIC Model Act, supra note 103.

117  See Act eff. July 26, 1949, 51st Leg., R.S., ch. 617, 1949 Tex. 
Gen. Laws 1355, 1356 at § 2(a).

118  Travelers Health Ass’n v. Virginia, 339 U.S. 643 (1950). For a 
general discussion of the jurisdictional and other implications of 
this case, see Note, Reaching the Out-Of-State Mail-Order Insurer, 
64 Harv. L. Rev. 482 (1951).

119  Id. at 645–46.

120  Id. at 646.

121  Id. at 648.

122  See generally Ainley & Gormley, supra note 11, at 1–6. See 
also George H. Kline, N.Y. Ins. Dep’t, Regulation of Mail Order 
Accident and Health Insurance (1949), submitted to the annual 
meeting of the NAIC at Seattle, Washington, June 1949, by R. 
Dineen, Superintendent of Insurance; and C. McCarter, Recent 
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Misleading and Deceptive Mail Order Accident and Health Insurance 
Policies and Advertising, 23 Ins. Couns. J. 82 (1956).

123  1960 nAiC Proceedings ii 507-09 (printed); 1961 NAIC 
Proceedings i 307, 309, 316 (adopted).

124  The NAIC Model Act, Unauthorized Insurers False 
Advertising Process Act, Section 1(A), Purpose of Act, provides: 

The purpose of this act is to subject to the 
jurisdiction of the Insurance Commissioner of 
this state and to the jurisdiction of the courts 
of this state, insurers not authorized to transact 
business in this state that place in or send 
into this state any false advertising designed 
to induce residents of this state to purchase 
insurance from insurers not authorized to 
transact business in this state. The legislature 
declares it is in the interest of the citizens 
of this state who purchase insurance from 
insurers that solicit insurance business in this 
state in the manner set forth in the preceding 
sentence that these insurers be subject to the 
provisions of this Act. In furtherance of this 
state interest, the legislature herein provides a 
method of substituted service of process upon 
these insurers and declares that in so doing, it 
exercises its power to protect its residents and 
also exercises powers and privileges available 
to the state by virtue of Public Law 15, 79th 
Congress of the United States, Chapter 20, 
1st Session, S. 340, which declares that the 
business of insurance and every person engaged 
therein shall be subject to the laws of the several 
states. The authority provided herein to be in 
addition to any existing powers of this state. 

125  The NAIC Model Act, Unauthorized Insurers False 
Advertising Process Act, Section 3, Notice to Domiciliary 
Supervisory Official, provides as follows:

No unauthorized foreign or alien insurer of 
the kind described in Section 1 shall make, 
issue, circulate or cause to be made, issued 
or circulated, to residents of this state any 
estimate, illustration, circular, pamphlet or 
letter, or cause to be made in any newspaper, 
magazine or other publication or over any 
radio or television station, any announcement 
or statement to this state’s residents 
misrepresenting its financial condition or the 
terms of any contracts issued or to be issued 
or the benefits or advantages promised thereby, 
or the dividends or share of the surplus to be 
received thereon in violation of the Unfair Trade 
Practices Act, and whenever the commissioner 
shall have reason to believe that an insurer is 
engaging in such unlawful advertising, it shall 
be the duty of the commissioner to give notice 
of that fact by registered mail to the insurer 
and to the insurance supervisory official of the 
domiciliary state of the insurer. For the purpose 
of this section, the domiciliary state of an alien 
insurer shall be deemed to be the state of entry 
or the state of the principal office in the United 

States. 

126  The NAIC Model Act, Unauthorized Insurers False 
Advertising Process Act, Section 3, Notice to Domiciliary 
Supervisory Official, provides: “No unauthorized foreign or alien 
insurer of the kind described in Section 1. . . .” (emphasis added).

127  Ainley & Gormley, supra note 11, at 18.

128  See Act eff. May 15, 1961, 57th Leg., R.S., ch. 122, 1961 
Tex. Gen. Laws 235; placed into the Code as Tex. Ins. Code Ann. 
art. 21.21-1 (Vernon Supp. 1998) (repealed by Acts 2003, 78th 
Leg., R.S., ch. 1274 § 26(a)(1), eff. April 1, 2005 and recodified 
by Acts 2003, 78th Leg., R.S. Ch. 1274, § 2, eff. April 1, 2005 as 
Ch. 547, False Advertising by Unauthorized Insurers). 

129  Id. at § 8, p. 238.

130  Id. at § 7, p. 238.

131  See Act eff. May 15, 1961, 57th Leg., R.S., ch. 122, p. 235, 
1961 Tex. Gen. Laws 235. 

132  See Acts 1957, 55th Leg., R.S., ch. 198, eff. May 8, 1957. 
The enactment, at p. 406, acknowledged that substantially the 
same act had previously been enacted in thirty-nine other states.

133  Act eff. May 15, 1961, 57th Leg., R.S., ch. 122, 1961 Tex. 
Gen. Laws 235, at § 1(a), pp. 235–36.

134  Compare with NAIC Model Act, Unauthorized Insurers False 
Advertising Process Act, Section 1(A), Purpose of Act, supra note 
125.

135  Id.

136  Acts 1961, 57th Leg., R.S., ch. 122, § 3, eff. May 15, 1961 
(emphasis added). Currently at Tex. Ins. Code § 547.051(b) 
(Vernon 2009). The current statute still applies only to alien or 
foreign (i.e., out-of-state) insurers. 

137  Acts 1961, 57th Leg., R.S., ch. 122, § 2(a), eff. May 15, 
1961 (currently Tex. Ins Code § 547.001(1) (Vernon 2009)) 
(emphasis added).

138  Acts 1961, 57th Leg., R.S., ch. 122, § 5, eff. May 15, 1961.

139  See supra note 104.

140  See, e.g., supra note 118.

141  Wis. Stat. § 201.42 (1961), repealed by Wis. L. 1971, ch. 
260, § 27 and recodified at Wis. Stat. ch. 618, § 610.11. The 
author wishes to express his sincere gratitude to his friend and 
colleague Ronald Trachtenberg with the law firm of von Briesen & 
Roper, S.C. in Madison, Wisconsin for his invaluable assistance in 
locating and citing various provisions of the statutes of his home 
state of Wisconsin.

142  See id.

143  Ainley & Gormley, supra note 11, at 29.

144  See Hansen & Obenberger, supra note 18, at 215–72.

145  See Wis. StAt. § 201.42(2)(a) (1961), repealed by wis. L.1971, 
ch. 260, § 27 and recodified at wis. stAt. ch. 618, § 610.11.

146  Id.

147  Id.

148  See supra notes 103 and 107.

149  See Robert Haase, Control of Unauthorized Insurance: 
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The M inisters L ife C ase in H istorical and Legislativ e P erspective, 
InsurAnCe, Government, And SoCiAl PoliCy (1969), (hereinafter, 
Haase).

150  Id. at 348–49.

151  Ministers Life & Cas. Union v. Haase, 30 Wis. 2d 339, 141 
N.W.2d 287 (1966). 

152  Id. at 287.

153  Id. at 289.

154  Id.

155  Id. at 290.

156  Id.

157  Ministers Life & Cas. Union v. Haase, 385 U.S. 205 (1966) 
(per curiam).

158  See generally, Manders, supra note 20. 

159  Ainley & Gormley, supra note 11, at 46.

160  Id.

161  See Acts 1967, 60th Leg., R.S., Ch. 185, p. 400, eff. May 
12, 1967.

162  Art. 1.14-1 was repealed in 1999 and moved to its current 
location in Chapter 101 of the Insurance Code as part of the 
state’s recodification process. See Acts 1999, 76th Leg., ch. 101, § 
5, eff. Sept. 1, 1999.

163  House Passes Two Bills Favored by Life Agents, The Insurance 
Record, Vol. 33, No. 9, May 4, 1967, p. 1. 

164  Unlicensed Carrier Bill Passed by Legislature, The Insurance 
Record, Vol. 33, No. 10, May 18, 1967, p. 1.

165  Five New Measures to Aid Supervision Signed by Connally, The 
Insurance Record, Vol. 33, No. 11, June 1, 1967, p. 2.

166  1966–67 Tex. Bd. of Ins. Ann. Rep., at 4. Clay Cotton, 
Ninety-Second Annual Report of the State Board of Insurance for the 
Year Ending August 31, 1967, at iv.

167  See Acts 1967, 60th Leg., R.S., ch. 185, § 2, Insurance 
Business Defined, pp. 401–02, eff. May 12, 1967. 

168  Strayhorn v. Lexington Ins. Co., 128 S.W.3d 772, 783 (Tex. 
App.—Austin 2004), aff ’d, 209 S.W.3d 83 (Tex. 2006). 

169  Acts 1967, 60th Leg., R.S., ch. 185, at p. 401, eff. May 12, 
1967; Tex. Ins. Code, art. 1.14-1 § 1 (Vernon Supp. 1998). See 
and compare with:

Section 1. Purpose. The purpose of this section 
is to subject certain persons and insurers to the 
jurisdiction of the commissioner, of proceedings 
before the commissioner, and of the courts of 
this state in suits by or on behalf of the state 
and insureds or beneficiaries under insurance 
contracts. The Legislature declares that it is 
a subject of concern that many residents of 
this state hold policies of insurance issued 
by persons and insurers not authorized to do 
insurance business in this state, thus presenting 
to such residents the often insuperable obstacle 
of asserting their legal rights under such 
policies in forums foreign to them under laws 

and rule of practice with which they are not 
familiar. The Legislature declares that it is also 
concerned with the protection of residents of 
this state against acts by persons and insurers 
not authorized to do an insurance business in 
this state by the maintenance of fair and honest 
insurance markets, by protecting the premium 
tax revenues of this state by protecting 
authorized persons and insurers, which are 
subject to strict regulation, from unfair 
competition by unauthorized persons and 
insurers and by protecting against the evasion 
of the insurance regulatory laws of this state. In 
furtherance of such state interest, the Legislature 
herein provides methods for substituted service 
of process upon such persons or insurers in any 
proceeding, suit or action in any court and 
substitute service of any notice, order, pleading 
or process upon such persons or insurers in any 
proceeding before the commissioner to enforce 
or effect full compliance with the insurance 
and tax statutes of this state, and declares in so 
doing it exercises its power to protect residents 
of this state and to define what constitutes 
doing an insurance business in this state, and 
also exercises powers and privileges available 
to this state by virtue of P.L. 79-15 (1945), 
(Chapter 20, 1st Sess., S. 340), 59 Stats. 33, 
as amended, which declares that the business 
of insurance and every person engaged therein 
shall be subject to the laws of the several states.

Wis. Stat. § 201.42, Sec. 1 (1961), repealed by wis. L. 1971, ch. 
260, § 27 and recodified at Wis. Stat. Ch. 618, § 610.11.

170  See Acts 1967, 60th Leg., R.S., ch. 185, § 13, Penalty for 
Unauthorized Insurance, p. 408, eff. May 12, 1967.

171  See Acts 1967, 60th Leg., R.S., ch. 185, § 8, Validity of 
Insurance Contracts, p. 406, eff. May 12, 1967.

172  See Acts 1967, 60th Leg., R.S., ch. 185, § 11, Unauthorized 
Insurance Premium Tax, pp. 406–07, eff. May 12, 1967.

173  See Acts 1967, 60th Leg., R.S., ch. 185, § 7, Attorneys’ Fees, 
pp. 406, eff. May 12, 1967.

174  See Acts 1967, 60th Leg., R.S., ch. 185, § 6, Unauthorized 
Person or Insurer Defense of Action, p. 405, eff. May 12, 1967.

175  C.W. Bollinger I ns. Co. v. Fish, 699 S.W.2d 645,648 (Tex. 
App—Austin 1985, no writ) (“[A]rts. 1.14-1 and 21.21-1 
are basically the same in their operation insofar as they permit 
substitute service on the Commissioner”). . . . 

176  See Acts 1967, 60th Leg., R.S., ch. 185, § 18, Unconstitutional 
Application Prohibited, p. 414, eff. May 12, 1967.

177  Acts 1987, 70th Leg., ch. 46, § 2, eff. Sept. 1, 1987, repealed 
by Acts 2001, 77th Leg., ch. 1419, § 31(a), eff. June 1, 2003.

178  House Research Organization, Bill Analysis, Tex. S.B. 357, 
70th Leg., R.S. (1987).

179  Id. This difficulty in interpretation is illustrated in C.W. 
Bollinger I ns. Co . v . F ish, 699 S.W.2d 645 (Tex. App—Austin 
1985, no writ), where the court examined and interpreted the 
service of process provisions from arts. 1.14-1, 21.21-1, and 
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3.65. The court correctly noted that “arts. 1.14-1 and 21.21-1 
are basically the same in their operation insofar as they permit 
substitute service on the Commissioner; and they are distinctly 
different from art. 3.65.” Id. at 648.

180  Mid-Am. Indem. Ins. Co. v. King, 22 S.W.3d 321 (Tex. 1995).

181  Repealed by Acts 2001, 77th Leg., ch. 1419, § 31(a), eff. June 
1, 2003, recodified by Acts 2001, 77th Leg. R.S., ch. 1419, § 1, eff. 
June 1, 2003, into Ins. Code ch. 804, Service of Process.

182  See Acts 1967, 60th Leg., R.S., ch. 185, § 2, Insurance 
Business Defined, pp. 401–02, eff. May 12, 1967.

183  Risk Managers Int’l, Inc. v. State, 858 S.W.2d 567, 571 (Tex. 
App.—Austin 1993, writ denied).

184  Id. at 568 n.2.

185  Id. at 569.

186  Id. at 571.

187  Id.

188  Southwest Prof ’l Indem. Corp. v. Tex. Dep’t of Ins., 914 S.W.2d 
256 (Tex. App.—Austin 1996, writ denied).

189  Newsom v. State, 922 S.W.2d 274 (Tex. App.—Austin 1996, 
writ denied).

190  See generally Haase, supra note 150, at 353. See also supr a 
notes 103 and 107.

191  See generally Haase, supra note 150, at 353. 

192  Id.

193  Act eff. May 12, 1967, 60th Leg., R.S., ch.185, 1967 Tex. 
Gen. Laws 400, 402–03 (emphasis added). This sentence was 
slightly changed in the recodification process to read as follows: 
“A person, including an insurer, may not directly or indirectly do 
an act that constitutes the business of insurance under this chapter 
except as authorized by statute.” See Tex. Ins. Code § 101.102(a) 
(Vernon 2009).

194  Act eff. May 12, 1967, 60th Leg., R.S., ch. 185, 1967 Tex. 
Gen. Laws 400, at 408 (emphasis added).

195  Act eff. June 15, 1985, 69th Leg., R.S., ch. 918, 1969 Tex. 
Gen. Laws 3089.

196  In the Bill Analysis of the 1985 amendment, the creation of 
the new penalty provision is explained in this way:

Subsection (a) is new language which defines 
“person” by reference to Art. 21.21, Section 
2(a) of the Code. The latter Section includes 
“any individual, corporation, association, 
partnership, reciprocal exchange, inter insurer, 
Lloyds insurer, fraternal benefit society, and any 
other legal entity engaged into the business of 
insurance, including agents, brokers, adjusters, 
and life insurance counselors.

. . .

Subsection (d) is new language which establishes 
a specific civil penalty of $10,000 for each act 
and each day of violation of Section 3, of Article 
1.14-1, Insurance Code. This includes doing 
the unauthorized business of insurance, failing 
to respond to the Commissioners requests, or 

violating injunctions.

House Comm. on Ins., Bill Analysis, Tex. H.B. 1811, 
69th Leg., R.S., Apr. 10, 1985. 

197  Tex. Ins. Code Ann. art. 1.14-1, § 3(d) (Vernon Supp. 1998) 
(emphasis added).

198  “Existing fine and forfeiture penalties would be repealed by 
a civil penalty of up to $10,000 for violating any provision of the 
unauthorized activities law.” House Study Group, Bill Analysis, 
Tex. H.B. 1811, 69th Leg., R.S., Apr. 17, 1985.

199  “Subsection (d) is new language which establishes a specific 
civil penalty of $10,000 for each act and each day of violation 
of Section 3, of Article 1.14-1, Insurance Code. This includes 
doing the unauthorized business of insurance, failing to respond 
to the Commissioners requests, or violating injunctions.” House 
Comm. on Ins., Bill Analysis, Tex. H.B. 1811, 69th Leg., R.S., 
Apr. 10, 1985.

200  In 2013, H.B. 3696, authored by Rep. Smithee (R-Amarillo), 
would have increased the financial penalty from $10,000 to 
$15,000 for each act of violation and for each day of violation. 
The bill was referred to the Insurance Committee, and no further 
action was taken on the bill. See H.J. of Tex., 83rd Leg., R.S. 942 
(2013). 

201  Acts 1991, 72nd Leg., R.S., ch. 242, § 4.02, eff. Sept. 1, 
1991. 

202  Tex. Penal Code Ann. § 12.34 (Vernon 2011).

203  Hearing before the Tex. House Ins. Comm. , 72nd Leg., R.S. 
(Mar. 3, 1991) (testimony of Gov. Ann W. Richards).

204  Gov. Ann W. Richards, Press Conference, June 6, 1991. 

205  See Acts 1967, 60th Leg., R.S., ch. 185, § 2, Insurance 
Business Defined, pp. 401–02, eff. May 12, 1967.

206  985 S.W.2d 698 (Tex. App—Austin 1999, pet. dism’d w.o.j.).

207  Id. at 699.

208  Id. at 699–700.

209  Id. at 700.

210  Id. at 699.

211  Id. at 700.

212  Id.

213  Id. 

214  At the time, section 2(a)(6) of art. 1.14-1 provided: “Directly 
or indirectly acting as an agent for or otherwise representing or 
aiding on behalf of another any person or insurer in the solicitation, 
negotiation, procurement or effectuation of insurance or renewals 
thereof or in the dissemination of information as to coverage 
or rates, or forwarding of applications, or delivery of policies or 
contracts, or inspection of risks, a fixing of rates or investigation 
or adjustment of claims or losses or in the transaction of matters 
subsequent to effectuation of the contract and arising out of it, 
or in any manner representing or assisting a person or insurer in 
the transaction of insurance with respect to subjects of insurance 
resident, located or to be located or to be performed in this state. 
The provisions of this subdivision shall not operate to prohibit 
full-time salaried employees of a corporate insured from acting in 
the capacity of an insurance manager or buyer in placing insurance 
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in behalf of such employer, its parent or affiliated companies.” See
Acts 1967, 60th Leg., R.S., ch. 185, p. 400, eff. May 12, 1967.

215  985 S.W.2d at 702.

216  “Appellants assert that the State attempts to turn article 1.14-
1 into a ‘nuclear weapon’ by applying its threat of heavy penalties 
in a way the legislature never intended.” 985 S.W.2d at 701.

217  See supra note 196.

218  985 S.W.2d at 704.

219  Id. (emphasis in original). The focus of the 1985 amendment 
was to bring multiple employer trusts and multiple-employer 
welfare arrangements under the state jurisdiction. While the 
House Study Group Bill Analysis refers to H.B. 1811 as regulating 
“unauthorized insurance activities,” the Insurance Committee Bill 
Analysis makes no such reference. See Bill Analysis, House Ins. 
Comm., H.B. 1811, 69th Leg., R.S., Apr. 10, 1985.

220  The following statements are contained in the Supporters Say 
section of the House Study Group Bill Analysis:

The Legislature attempted to regulate 
multiple-employer trusts by passing HB 1344 
by Gavin in 1983. These trusts, also known 
as multiple-employer welfare arrangements 
(MEWAs) are formed by groups of employers 
to provide medical coverage and other benefits 
to employees. Many of these employers have 
too few employees to qualify alone for group-
insurance coverage. Sometimes MEWAs 
contract with an insurer for coverage. Others 
are self-funded, setting aside funds to pay 
claims. 

MEWAs are sometimes poorly run and 
inadequately funded. Unreasonably high 
commissions may undermine the fund’s ability 
to cover claims. Other MEWAs are adequately 
regulated by the federal government under the 
Employee Retirement Income Security Act 
(ERISA). Those MEWAS not meeting federal 
requirements were made subject to State Board 
of Insurance regulation last session by HB 1344. 
However, a court has ruled in one case that HB 
1344 requires a time-consuming administrative 
process before the board can effectively act. 
After a year-long delay, the board was able 
in that case to place the poorly run multiple-
employer arrangement in receivership, but by 
then it had no assets left and approximately 
30,000 claims by employees and health-care 
providers were left unpaid. Enforcement under 
this bill will be tougher, and the injunction 
provision means that the board will be able to 
keep a bad situation from getting worse while 
the matter is in litigation. Legitimate, federally 
regulated multiple-employer arrangements 
would be exempted, and the board would 
investigate such arrangements only upon 
receiving a complaint.

House Study Group, Bill Analysis, H.B. 1811, 69th Leg., R.S., 
Apr. 17, 1985.

221  Report, House Comm. on Ins., Tex. H.B. 1811, 69th Leg., 
R.S., Apr. 10, 1985; Report, Senate Comm. on Jurisprudence, 
Tex. H.B. 1811, 69th Leg., R.S. (May 23, 1985); House Conf. 
Comm. Rep., Tex. H.B. 1811, 69th Leg., R.S. (May 27, 1985); 
Senate Conf. Comm. Rep., Tex. H.B. 1811, 69th Leg., R.S. (May 
27, 1985); house Study Group, Bill Analysis, H.B. 1811, 69th 
Leg., R.S., Apr. 17, 1985; Hearings on Tex. H.B. 1811 Before 
the Senate Comm. on Jurisprudence, 69th Leg., R.S. (May 21, 
1985) (audio recording available from Texas House Video/Audio 
Services).

222  House Comm. on Ins., Bill Analysis, Tex. H.B. 1811, 69th 
Leg., R.S. (Apr. 10, 1985)(emphasis added). 

223  See supra note 63. See also  Tex. Ins. Code § 82.051 
(Vernon 2009): “After notice and opportunity for a hearing, the 
commissioner may cancel or revoke an authorization if the holder 
of the authorization is found to be in violation of, or to have failed 
to comply with, this code or a rule of the commissioner.”

224  See Tex. Ins. Code § 822.054, Capital Stock and Surplus 
Requirements (Vernon 2009): “(a) An insurance company must 
have capital stock in an amount of at least $2.5 million and 
surplus in an amount of at least $2.5 million.” Also, see generally 
Tex. Ins. Code ch. 822, subch. e, Capital, Surplus, and Guaranty 
Fund Requirements (Vernon 2009).

225  985 S.W.2d at 705.

226  Tex. Ins. Code Ann. art. 21.14 § 24 (Vernon Supp. 1998) 
(“Any person or any member of any firm, or any corporation or 
bank, or any officer, director, shareholder or employee of any 
corporation or bank who violates any of the provisions of Sections 
4, 15 and 22 of this Article shall be guilty of a misdemeanor, 
and on conviction in a court of competent jurisdiction, shall be 
punished by a fine of not less than One Dollar ($1.00) nor more 
than One Hundred Dollars ($100.00).”). Acts 1941, 47th Leg., 
R.S., ch. 212, eff. May 6, 1941. Section 24, the penalty provision 
of art. 21.14 cited above, was removed from art. 21.14 in 2001. 
Acts 2001, 77th Leg., R.S., ch. 703, § 3.01, eff. Sept. 1, 2001. The 
disposition of sec. 24 is not noted in the legislation. As part of the 
recodification process, the remaining parts of art. 21.14, which 
did not include a penalty provision, were repealed in 2003 and 
recodified as ch. 4051 of the Code. Acts 2003, 78th Leg., R.S., ch. 
1274, eff. Apr. 1, 2005. 

227  Id.

228  Acts 1941, 47th Leg., R.S., ch. 212, eff. May 6, 1941. Section 
24, the penalty provision of art. 21.14 cited above, was removed 
from art. 21.14 in 2001. Acts 2001, 77th Leg., R.S., ch. 703, § 
3.01, eff. Sept. 1, 2001. The disposition of sec. 24 is not noted in 
the legislation. As part of the recodification process, the remaining 
parts of art. 21.14, which did not include a penalty provision, 
were repealed in 2003 and recodified as ch. 4051 of the Code. 
Acts 2003, 78th Leg., R.S., ch. 1274, eff. Apr. 1, 2005. 

229  985 S.W.3d at 702.

230  Tex. s.b. 11, 47th Leg., R.S. (1941) (emphasis added).

231  Tex. House Comm. Minutes 17, 47th Leg., R.S. (Apr. 23, 
1941).

232  At the time of the court’s opinion, Tex. Ins. Code Ann. art. 
21.02-1 (Vernon Supp. 1998) provided: 
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Whoever shall do or perform any of the acts 
or things mentioned in the first article of this 
chapter for any insurance company referred to 
in said article without such company having 
first complied with the requirements of the 
laws of this State, shall be fined not less than 
five hundred nor more than one thousand 
dollars. 

Renumbered from art. 21.02-3 by Acts 1985, 6th Leg., ch. 203 § 
1, eff. May 24, 1985, repealed by Acts 2001, 77th Leg., ch. 703, 
§ 8.01(4), eff. Sept. 1, 2001.

233  At the time of the court’s opinion, Tex. Ins. Code Ann. art. 
21.15-2 (Vernon 1981) provided: 

Whoever for direct or indirect compensation 
solicits insurance in behalf of any insurance 
company of any kind or character, or transmits 
for a person other than himself, an application 
for a policy of insurance to or from such 
company, or assumes to act in negotiation of 
insurance without a certificate of authority to 
act as agent or solicitor for such company, or 
after such certificate of authority shall have 
been canceled or revoked, shall be fined not 
more than one hundred dollars. 

Repealed by Acts 2001, 77th Leg., ch. 703, § 8.01(14), eff. Sept. 
1, 2001.

234  At the time of the court’s opinion, Tex. Ins. Code Ann. art. 
21.07, Sec. 12 (Vernon 1981) provided:

any person or officer, director, or shareholder 
of a corporation or bank required to be 
licensed by this Article who individually, or as 
an officer or employee of an insurance carrier, 
or other corporation, willfully violates any of 
the provisions of this Article shall, in addition 
to any other penalty specifically provided, be 
guilty of a misdemeanor and, upon conviction, 
shall be fined not more than $500.00 or 
imprisoned not more than six (6) months, 
or both, each such violation being a separate 
offense hereunder. In addition, if such offender 
or the corporation or bank of which he is an 
officer, director, or shareholder holds a license 
as an agent, such license shall automatically 
expire upon such conviction.

Repealed by Acts 2003, 78th Leg., ch. 1274, § 26(a)(1), eff. Apr. 
1, 2005.

235  985 S.W.3d at 704.

236  Id.

237  See, Report, House Comm. On Ins., Tex. H.B. 1811, 69th 
Leg., R.S., Apr. 10, 1985; House Study Group, Bill Analysis, Tex. 
H.B. 1811, 69th Leg., R.S., Apr. 17, 1985; House Sen. Conf. 
Comm. Report, Tex. H.B. 1811, 69th Leg., R.S., May 27, 1985; 
Sen. Conf. Comm. Report, Side-by-Side Bill Analysis, Tex. H.B. 
1811, 69th Leg., R.S., 1985; Hearings on Tex. H.B. 1811 Before 
the Senate Comm. on Jurisprudence, 69th Leg., R.S. (May 21, 
1985) (audio recording available from Texas House Video/Audio 
Services).

238  Tex. Occ. Code Ann. § 901.502(10) (Vernon 2012).

239  Tex. Occ. Code Ann. § 2001.105(b) (Vernon 2012).

240  Tex. Alco. Bev. Code Ann. § 25.06(a) (Vernon 2007).

241  See Statutory Restrictions on Convicted F elons at http://www.
sll.texas.gov/library-resources/collections/statutory-restrictions-
on-convicted-felons/.

242  Tex. Elec. Code Ann. § 11.002(4) (Vernon 2010).

243  See supra note 118.

244  Tex. Gov’t Code Ann. § 312.002(b) (Vernon 2013).

245  Great Am. Ins. Co. v. N. Austin Mun. Util. Dist. No. 1, 908 
S.W.2d 415 (Tex. 1995).

246  Id. at 421.

247  50 S.W.3d 54 (Tex. App.—Austin 2001, no pet.). 

248  Id. at 55.

249  Id.

250  Id. at 56.

251  Tex. Ins. Code, art. 10.04:
Except as herein provided, such societies shall 
be governed by this chapter and shall be exempt 
from all provisions of the insurance laws of this 
State, not only in governmental relations with 
the State, but for every other purpose. No law 
hereafter enacted shall apply to them, unless 
they be expressly designated therein. 

Acts 1951, 52nd Leg., R.S., ch. 491, repealed by Acts 2001, 77th 
Leg., ch.1419, § 31(a), eff. June 1, 2003 and moved to its current 
location at Tex. Ins. Code § 885.002 (Vernon 2009).

252  50 S.W.3d at 56.

253  Id.

254  Id.

255  Id.

256  Id. at 58.

257  Id.

258  Id.

259  Id.

260  Id. It is not clear why the court chose to use the phrase 
“practice” of insurance instead of the phrase “doing an insurance 
business,” which is the phrase used in article 1.14-1. The court 
later uses the phrase “unauthorized business of insurance.” 50 
S.W.3d at 58. 

261  Id.

262  Id.

263  Interestingly, the court did not cite to the Republic Western 
case, which was also decided by the Austin Court of Appeals.

264  See Acts 1969, 61st Leg., R.S., ch. 708, § 1, p. 2053, eff. June 
12, 1969:

It shall be unlawful for any person, whose 
license as an insurance agent or insurance 
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solicitor has been suspended or revoked, to do 
or perform any of the acts of an insurance agent 
or insurance solicitor. Any person violating this 
section shall be guilty of a felony and upon 
conviction shall be punished by a fine of not 
more than Five Thousand Dollars ($5,000) or 
be imprisoned for not more than two years, or 
be punished by both fine and imprisonment. 

Repealed by Acts 2003, 78th Leg., ch. 1274, § 26(a)(1), eff. April. 
1, 2005, as amended by Acts 2013, 83rd Leg., ch 58, § 1, eff. Sept. 
1, 2013 (currently codified at Tex. Ins. Code § 4005.151 (Vernon 
Supp. 2014)). The inconsistency in the penalty provisions of art. 
21.15-1 and art. 1.14-1 of the Code was pointed out in 2012 
by Comm. Eleanor Kitzman in the Tex. Dep’t of Ins., Biennial 
Report to the 83rd Legislature, at 22 (2012). This is the likely basis 
for the 2013 amendment making it a third degree felony for a 
person to sell insurance after his license was suspended or revoked. 

265  Tex. Ins. Code Ann. § 885.258 (Vernon 2009).

266  Id. at § 885.401. 

267  Id. at § 885.407.

268  Id. at § 885.408.

269  Id. at § 885.410 (domestic) and § 885.411 (foreign).

270  These referenced sections previously had been in Chapter 10 
of the Insurance Code. They were moved to Chapter 885 as part 
of the statutory recodification process by Acts 2001, 77th Leg., ch. 
1419, § 1, eff. June 1, 2003.

271  See Great Am. Ins. Co. v. N. Austin Mun. Util. Dist. No. 1, 908 
S.W.2d 415 (Tex. 1995) and Tex. Dep’t of Ins. v. Am. Nat’l Ins. Co., 
410 S.W.3d 843 (Tex. 2012).

272  908 S.W.2d 415 (Tex. 1995). See also Dallas Fire Ins. Co. v. 
Tex. Contractors Sur. & Cas. Agency, 159 S.W.3d 895, 896 (Tex. 
2004) (per curiam) (where the court stated that “the business of 
insurance” has meant different things in different sections of the 
Code). 

273  Id. at 422–24.

274  Id. at 422–23.

275  Id. at 423.

276  Id. at 422.

277  Id. at 424.

278  410 S.W.3d 843 (Tex. 2012).

279  Id. at 845.

280  Id. at 848–50.

281  Id. at 848–49.

282  Id. at 849.

283  Id.

284  Id. at 850. See also supra note 170.

285  Id.

286  Id. 

287  See supra note 217.

288  “This chapter governs the relationships of alien and foreign 

insurers to this state’s insurance law. . . . It also specifies the terms 
under which an insurance business may be done in this state by 
nondomestic insurers without having a certificate of authority.” 
Wis. l. 1971, ch. 260, § 74 (Prefatory Note).
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Texas

Article 1.14-1

Unauthorized Insurance. 

Section 1. Purpose. The purpose of this Article is to subject 
certain persons and insurers to the jurisdiction of the State 
Board of Insurance, of proceedings before the Board, and of 
the courts of this state in suits by or on behalf of the state 
and insureds or beneficiaries under insurance contracts. 
The Legislature declares that it is a subject of concern that 
many residents of this state hold policies of insurance issued 
by persons and insurers not authorized to do insurance 
business in this state, thus presenting to such residents the 
often insuperable obstacle of asserting their legal rights 
under such policies in forums foreign to them under laws 
and rules of practice with which they are not familiar. 
The Legislature declares that it is also concerned with the 
protection of residents of this state against acts by persons 
and insurers not authorized to do an insurance business in 
this state by the maintenance of fair and honest insurance 
markets, by protecting the premium tax revenues of this 
state, by protecting authorized persons and insurers, which 
are subject to strict regulation, from unfair competition by 
unauthorized persons and insurers and by protecting against 
the evasion of the insurance regulatory laws of this state. 
In furtherance of such state interest, the Legislature herein 
provides methods for substituted service of process upon 
such persons or insurers in any proceeding, suit or action 
in any court and substitute service of any notice, order, 
pleading or process upon such persons or insurers in any 
proceeding before the State Board of Insurance to enforce 
or effect full compliance with the insurance and tax statutes 
of this state, and declares in so doing it exercises its power to 
protect residents of this state and to define what constitutes 
doing an insurance business in this state, and also exercises 
powers and privileges available to this state by virtue of P.L. 
79-15 (1945), (Chapter 20, 1st Sess., S. 340), 59 Stats. 33, 
as amended, which declares that the business of insurance 
and every person engaged therein shall be subject to the laws 
of the several states. 

Section 2. Insurance business defined. 

(a)  Any of the following acts in this state effected by mail 
or otherwise is defined to be doing an insurance business in 
this state. The venue of an act committed by mail is at the 
point where the matter transmitted by mail is delivered and 
takes effect. Unless otherwise indicated, the term insurer as 
used in this Article includes all corporations, associations, 
partnerships and individuals engaged as principals in the 
business of insurance and also includes interinsurance 
exchanges and mutual benefit societies. 

Wisconsin 

Section 201.42  

Section 1. Purpose. The purpose of this section is to subject 
certain persons and insurers to the jurisdiction of the 
commissioner, of proceedings before the commissioner, and 
of the courts of this state in suits by or on behalf of the state 
and insureds or beneficiaries under insurance contracts. 
The Legislature declares that it is a subject of concern that 
many residents of this state hold policies of insurance issued 
by persons and insurers not authorized to do insurance 
business in this state, thus presenting to such residents the 
often insuperable obstacle of asserting their legal rights 
under such policies in forums foreign to them under laws 
and rules of practice with which they are not familiar. 
The Legislature declares that it is also concerned with the 
protection of residents of this state against acts by persons 
and insurers not authorized to do an insurance business in 
this state by the maintenance of fair and honest insurance 
markets, by protecting the premium tax revenues of this 
state, by protecting authorized persons and insurers, which 
are subject to strict regulation, from unfair competition by 
unauthorized persons and insurers and by protecting against 
the evasion of the insurance regulatory laws of this state. 
In furtherance of such state interest, the Legislature herein 
provides methods for substituted service of process upon 
such persons or insurers in any proceeding, suit or action 
in any court and substitute service of any notice, order, 
pleading or process upon such persons or insurers in any 
proceeding before the commissioner to enforce or effect full 
compliance with the insurance and tax statutes of this state, 
and declares in so doing it exercises its power to protect 
residents of this state and to define what constitutes doing 
an insurance business in this state, and also exercises powers 
and privileges available to this state by virtue of P.L. 79-
15 (1945), (Chapter 20, 1st Sess., S. 340), 59 Stats. 33, as 
amended, which declares that the business of insurance and 
every person engaged therein shall be subject to the laws of 
the several states. 

Section 2. Insurance business defined. 

(a)  Any of the following acts in this state effected by mail 
or otherwise is defined to be doing an insurance business in 
this state. The venue of an act committed by mail is at the 
point where the matter transmitted by mail is delivered and 
takes effect. Unless otherwise indicated, the term insurer as 
used in this section includes all corporations, associations, 
partnerships and individuals engaged as principals in the 
business of insurance and also includes interinsurance 
exchanges and mutual benefit societies. 
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1. The making of or proposing to make, as an insurer, an 
insurance contract. 

2. The making of or proposing to make, as guarantor or 
surety, any contract of guaranty or suretyship as a vocation 
and not merely incidental to any other legitimate business 
or activity of the guarantor or surety. 

3. The taking or receiving of any application for insurance. 

4. The receiving or collection of any premium, commission, 
membership fees, assessments, dues or other consideration 
for any insurance or any part thereof. 

5. The issuance or delivery of contracts of insurance to 
residents of this state or to persons authorized to do business 
in this state.

6. Directly or indirectly acting as an agent for or otherwise 
representing or aiding on behalf of another any person 
or insurer in the solicitation, negotiation, procurement 
or effectuation of insurance or renewals thereof or in the 
dissemination of information as to coverage or rates, or 
forwarding of applications, or delivery of policies or contracts, 
or inspection of risks, a fixing of rates or investigation 
or adjustment of claims or losses or in the transaction of 
matters subsequent to effectuation of the contract and 
arising out of it, or in any other manner representing or 
assisting a person or insurer in the transaction of insurance 
with respect to subjects of insurance resident, located or to 
be performed in this state. The provisions of this subdivision 
shall not operate to prohibit full-time salaried employees 
of a corporate insured from acting in the capacity of an 
insurance manager or buyer in placing insurance in behalf 
of such employer.  

7. The doing of any kind of insurance business specifically 
recognized as constituting the doing of an insurance business 
within the meaning of the statutes relating to insurance. 

8. The doing or proposing to do any insurance business in 
substance equivalent to any of the foregoing in a manner 
designed to evade the provisions of the statutes. 

9. Any other transactions of business in this state by an 
insurer. 

(b)  The provisions of this section do not apply to: 

1. The lawful transaction of surplus lines insurance. 

2. The lawful transaction of reinsurance by insurers. 

3. Transactions in this state involving a policy lawfully 
solicited, written, and delivered outside of this state covering 
only subjects of insurance not resident, located, or expressly 
to be performed in this state at the time of issuance, and 
which transactions are subsequent to the issuance of such 
policy. 

1. The making of or proposing to make, as an insurer, an 
insurance contract. 

2. The making of or proposing to make, as guarantor or 
surety, any contract of guaranty or suretyship as a vocation 
and not merely incidental to any other legitimate business 
or activity of the guarantor or surety. 

3. The taking or receiving of any application for insurance. 

4. The receiving or collection of any premium, commission, 
membership fees, assessments, dues or other consideration 
for any insurance or any part thereof. 

5. The issuance or delivery of contracts of insurance to 
residents of this state or to persons authorized to do business 
in this state.

6. Directly or indirectly acting as an agent for or otherwise 
representing or aiding on behalf of another any person 
or insurer in the solicitation, negotiation, procurement 
or effectuation of insurance or renewals thereof or in the 
dissemination of information as to coverage or rates, or 
forwarding of applications, or delivery of policies or contracts, 
or inspection of risks, a fixing of rates or investigation 
or adjustment of claims or losses or in the transaction of 
matters subsequent to effectuation of the contract and 
arising out of it, or in any other manner representing or 
assisting a person or insurer in the transaction of insurance 
with respect to subjects of insurance resident, located or to 
be performed in this state. The provisions of this subdivision 
shall not operate to prohibit full-time salaried employees 
of a corporate insured from acting in the capacity of an 
insurance manager or buyer in placing insurance in behalf 
of such employer.   

7. The doing of any kind of insurance business specifically 
recognized as constituting the doing of an insurance business 
within the meaning of the statutes relating to insurance. 

8. The doing or proposing to do any insurance business in 
substance equivalent to any of the foregoing in a manner 
designed to evade the provisions of the statutes. 

9. Any other transactions of business in this state by an 
insurer. 

(b) The provisions of this subsection do not apply to: 

1. The lawful transaction of surplus lines insurance. 

2. The lawful transaction of reinsurance by insurers. 

3. Transactions in this state involving a policy lawfully 
solicited, written, and delivered outside of this state covering 
only subjects of insurance not resident, located, or expressly 
to be performed in this state at the time of issuance, and 
which transactions are subsequent to the issuance of such 
policy. 
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4. Transactions involving contracts of insurance 
independently procured through negotiations occurring 
entirely outside of this state which are reported and on 
which premium tax is paid in accordance with this Article. 

5. Transactions in this state involving group life, health or 
accident insurance (other than credit insurance) and group 
annuities where the master policy of such groups was lawfully 
issued and delivered in a state in which the company was 
authorized to do an insurance business and such transactions 
are authorized by other statutes of this state. 

Section 3. Unauthorized insurance prohibited. No person 
or insurer shall directly or indirectly do any of the acts of an 
insurance business set forth in this Article except as provided 
by and in accordance with the specific authorization of statute. 
In respect to the insurance of subjects resident, located or to 
be performed within this state this section shall not prohibit 
the collection of premium or other acts performed outside of 
this state by persons or insurers authorized to do business in 
this state provided such transactions and insurance contracts 
otherwise comply with statute. 

Section 4. Service of Process on Commissioner. 

(a)  Any act of doing an insurance business as set forth in this 
Article by any unauthorized person or insurer is equivalent 
to and shall constitute an irrevocable appointment by 
such person or insurer, binding upon him, his executor, 
administrator or personal representative, or successor in 
interest if a corporation, of the Commissioner of Insurance, 
his successor or successors in office to be the true and lawful 
attorney of such person or insurer upon whom may be 
served all legal process in any action, suit or proceeding in 
any court arising out of doing an insurance business in this 
state by such person or insurer, except in an action, suit 
or proceeding by the State Board of Insurance or by the 
state. Any act of doing an insurance business as set forth 
in this Article by any unauthorized person or insurer shall 
be signification of its agreement that any such legal process 
so served shall be of the same legal force and validity as 
personal service of process in this state upon such person 
or insurer, or upon his executor, administrator or personal 
representative, or its successor in interest if a corporation. 

(b)  Such service of process shall be made by leaving two 
copies thereof in the hands or office of the Commissioner of 
Insurance. A certificate by the Commissioner showing such 
service and attached to the original or third copy of such 
process presented to him for that purpose shall be sufficient 
evidence thereof. Service upon the Commissioner as such 
attorney shall be service upon the principal. 

(c)  The Commissioner shall forthwith mail one copy of 
such process to the defendant at its last known principal 

4. Transactions involving contracts of insurance 
independently procured through negotiations occurring 
entirely outside of this state which are reported and on 
which premium tax is paid in accordance with sub(13). 

5. Attorneys acting in the ordinary relation of attorney and 
client in the adjustment of claims or losses. 

Section 3. Unauthorized insurance prohibited. No person 
or insurer shall directly or indirectly do any of the acts of an 
insurance business set forth in sub.(2) except as provided by 
and in accordance with the specific authorization of statute. 
In respect to the insurance of subjects resident, located or 
to be performed within this state this subsection shall not 
prohibit the collection of premium or other acts performed 
outside of this state by persons or insurers authorized to 
do business in this state provided such transactions and 
insurance contracts otherwise comply with statute. 

Section 4. Service of Process on Commissioner. 

(a)  Any act of doing an insurance business as set forth in 
sub. (2) by any unauthorized person or insurer is equivalent 
to and shall constitute an irrevocable appointment by 
such person or insurer, binding upon him, his executor, 
administrator or personal representative, or successor in 
interest if a corporation, of the commissioner, his successor 
or successors in office to be the true and lawful attorney of 
such person or insurer upon whom may be served all legal 
process in any action, suit or proceeding in any court arising 
out of doing an insurance business in this state by such person 
or insurer, except in an action, suit or proceeding by the 
commissioner or by the state. Any act of doing an insurance 
business as set forth in sub.(2) by any unauthorized person 
or insurer shall be signification of its agreement that any 
such legal process so served shall be of the same legal force 
and validity as personal service of process in this state upon 
such person or insurer, or upon his executor, administrator 
or personal representative, or its successor in interest if a 
corporation. 

(b)  Such service of process shall be made by leaving two 
copies thereof in the hands or office of the commissioner 
and paying to him for the use of the state a fee of $2 for each 
person or insurer. A certificate by the Commissioner showing 
such service and attached to the original or third copy of 
such process presented to him for that purpose shall be 
sufficient evidence thereof. Service upon the Commissioner 
as such attorney shall be service upon the principal. 

(c)  The Commissioner shall forthwith mail one copy of 
such process to the defendant at its last known principal 
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place of business and shall keep a record of all process so 
served upon him which shall show the day and hour of 
service. Such service of process is sufficient, provided notice 
of such service and a copy of the process are sent within 10 
days thereafter by registered mail by plaintiff or plaintiff ’s 
attorney to the defendant at the last known principal place 
of business of the defendant and the defendant’s receipt, 
or receipt issued by the post office with which the letter 
is registered, showing the name of the sender of the letter 
and the name and address of the person or insurer to whom 
the letter is addressed, and the affidavit of the plaintiff or 
plaintiff ’s attorney showing compliance herewith are filed 
with the clerk of the court in which such action is pending 
on or before the date the defendant is required to appear, or 
within such further time as the court may allow. 

(d)  Service of process in any such action, suit or proceeding 
shall, in addition to the manner provided in Paragraphs 
(b) and (c), be valid if served upon any person within this 
state who on behalf of such unauthorized person or insurer 
is doing any act of an insurance business as set forth in 
this Article and if a copy of such process is sent within 10 
days thereafter by registered mail by plaintiff or plaintiff ’s 
attorney to the defendant at the last known principal place 
of business of the defendant and the defendant’s receipt, 
or receipt issued by the post office with which the letter 
is registered, showing the name of the sender of the letter 
and the name and address of the person or insurer to whom 
the letter is addressed and the affidavit of the plaintiff or 
plaintiff ’s attorney showing compliance herewith are filed 
with the clerk of the court in which such action is pending 
on or before the date the defendant is required to appear, or 
within such further time as the court may allow. 

(e)  No plaintiff or complainant shall be entitled to a 
judgment by default in any action, suit or proceeding in 
which the process is served under this subsection until the 
expiration of 45 days from the date of filing of the affidavit 
of compliance. 

(f )  Nothing contained in this section shall limit or abridge 
the right to serve any process, notice or demand upon any 
person or insurer in any other manner now or hereafter 
permitted by law. 

Section 5. Service of Process on Secretary of State. 

(a)  Any act of doing an insurance business as set forth in this 
Article by any unauthorized person or insurer is equivalent 
to and shall constitute an irrevocable appointment by 
such person or insurer, binding upon him, his executor, 
administrator or personal representative, or successor 
in interest if a corporation, of the Secretary of State, his 
successor or successors in office to be the true and lawful 
attorney of such person or insurers upon whom may be 

place of business and shall keep a record of all process so 
served upon him which shall show the day and hour of 
service. Such service of process is sufficient, provided notice 
of such service and a copy of the process are sent within 10 
days thereafter by registered mail by plaintiff or plaintiff ’s 
attorney to the defendant at the last known principal place 
of business of the defendant and the defendant’s receipt, 
or receipt issued by the post office with which the letter 
is registered, showing the name of the sender of the letter 
and the name and address of the person or insurer to whom 
the letter is addressed, and the affidavit of the plaintiff or 
plaintiff ’s attorney showing compliance herewith are filed 
with the clerk of the court in which such action is pending 
on or before the date the defendant is required to appear, or 
within such further time as the court may allow. 

(d)  Service of process in any such action, suit or proceeding 
shall, in addition to the manner provided in pars (b) and 
(c), be valid if served upon any person within this state who 
on behalf of such unauthorized person or insurer is doing 
any act of an insurance business as set forth in sub. (2) and 
if a copy of such process is sent within 10 days thereafter 
by registered mail by plaintiff or plaintiff ’s attorney to the 
defendant at the last known principal place of business of 
the defendant and the defendant’s receipt, or receipt issued 
by the post office with which the letter is registered, showing 
the name of the sender of the letter and the name and address 
of the person or insurer to whom the letter is addressed and 
the affidavit of the plaintiff or plaintiff ’s attorney showing 
compliance herewith are filed with the clerk of the court 
in which such action is pending on or before the date the 
defendant is required to appear, or within such further time 
as the court may allow. 

(e)  No plaintiff or complainant shall be entitled to a 
judgment by default in any action, suit or proceeding in 
which the process is served under this subsection until the 
expiration of 45 days from the date of filing of the affidavit 
of compliance. 

(f )  Nothing contained in this subsection shall limit or 
abridge the right to serve any process, notice or demand 
upon any person or insurer in any other manner now or 
hereafter permitted by law. 

Section 5. Service of Process on Secretary of State. 

(a)  Any act of doing an insurance business as set forth in 
sub.(2) by any unauthorized person or insurer is equivalent 
to and shall constitute an irrevocable appointment by 
such person or insurer, binding upon him, his executor, 
administrator or personal representative, or successor 
in interest if a corporation, of the Secretary of State, his 
successor or successors in office to be the true and lawful 
attorney of such person or insurers upon whom may be 
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served all legal process in any action, suit or proceeding in 
any court by the State Board of Insurance or by the state 
and upon whom may be served any notice, order, pleading 
or process in any proceeding before the State Board of 
Insurance and which arises out of doing an insurance 
business in this state by such person or insurer. Any act of 
doing an insurance business as set forth in this Article by any 
unauthorized person or insurer shall be signification of its 
agreement that any such legal process in such court action, 
suit or proceeding and any such notice, order, pleading or 
process in such administrative proceeding before the State 
Board of Insurance so served shall be of the same legal force 
and validity as personal service of process in this state upon 
such person or insurer, or upon his executor, administrator 
or personal representative, or its successor in interest if a 
corporation. 

(b)  Such service of process in such action, suit or proceeding 
in any court or such notice, order, pleading or process in 
such administrative proceeding authorized by Paragraph (a) 
shall be made by leaving two copies thereof in the hands or 
office of the Secretary of State. A certificate by the Secretary 
of State showing such service and attached to the original 
or third copy of such process presented to him for that 
purpose shall be sufficient evidence thereof. Service upon 
the Secretary of State as such attorney shall be service upon 
the principal. 

(c) The Secretary of State shall forthwith mail one copy of 
such court process or such notice, order, pleading or process 
in proceedings before the State Board of Insurance to the 
defendant in such court proceeding or to whom the notice, 
order, pleading or process in such administrative proceeding 
is addressed or directed at its last known principal place of 
business and shall keep a record of all process so served on 
him which shall show the day and hour of service. Such 
service is sufficient, provided notice of such service and a 
copy of the court process or the notice, order, pleading or 
process in such administrative proceeding are sent within 
10 days thereafter by registered mail by the plaintiff or 
the plaintiff ’s attorney in the court proceeding or by the 
State Board of Insurance in the administrative proceeding 
to the defendant in the court proceeding or to whom the 
notice, order, pleading or process in such administrative 
proceeding is addressed or directed at its last known 
principal place of business of the defendant in the court 
of administrative proceeding, and the defendant’s receipt, 
or receipt issued by the post office with which the letter 
is registered, showing the name of the sender of the letter 
and the name and address of the person or insurer to whom 
the letter is addressed, and the affidavit of the plaintiff or 
plaintiff ’s attorney in court proceeding or of the State Board 
of Insurance in administrative proceeding or of the State 

served all legal process in any action, suit or proceeding in 
any court by the commissioner or by the state and upon 
whom may be served any notice, order, pleading or process 
in any proceeding before the commissioner and which arises 
out of doing an insurance business in this state by such 
person or insurer. Any act of doing an insurance business as 
set forth in sub. (2) by any unauthorized person or insurer 
shall be signification of its agreement that any such legal 
process in such court action, suit or proceeding and any such 
notice, order, pleading or process in such administrative 
proceeding before the commissioner so served shall be of the 
same legal force and validity as personal service of process in 
this state upon such person or insurer, or upon his executor, 
administrator or personal representative, or its successor in 
interest if a corporation.  

(b)  Such service of process in such action, suit or proceeding 
in any court or such notice, order, pleading or process in 
such administrative proceeding authorized by par. (a) shall 
be made by leaving two copies thereof in the hands or office 
of the Secretary of State. A certificate by the Secretary of State 
showing such service and attached to the original or third 
copy of such process presented to him for that purpose shall 
be sufficient evidence thereof. Service upon the Secretary of 
State as such attorney shall be service upon the principal.  

(c) The Secretary of State shall forthwith mail one copy of 
such court process or such notice, order, pleading or process 
in proceedings before the commissioner to the defendant in 
such court proceeding or to whom the notice, order, pleading 
or process in such administrative proceeding is addressed or 
directed at its last known principal place of business and 
shall keep a record of all process so served on him which 
shall show the day and hour of service. Such service is 
sufficient, provided notice of such service and a copy of 
the court process or the notice, order, pleading or process 
in such administrative proceeding are sent within 10 days 
thereafter by registered mail by the plaintiff or the plaintiff ’s 
attorney in the court proceeding or by the commissioner 
in the administrative proceeding to the defendant in the 
court proceeding or to whom the notice, order, pleading 
or process in such administrative proceeding is addressed or 
directed at its last known principal place of business of the 
defendant in the court of administrative proceeding, and 
the defendant’s receipt, or receipt issued by the post office 
with which the letter is registered, showing the name of the 
sender of the letter and the name and address of the person 
or insurer to whom the letter is addressed, and the affidavit 
of the plaintiff or plaintiff ’s attorney in court proceeding 
or of the commissioner in administrative proceeding or of 
the commissioner in administrative proceeding, showing 
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Board of Insurance in administrative proceeding, showing 
compliance herewith are filed with the clerk of the court in 
which such action, suite or proceeding is pending or with the 
State Board of Insurance in administrative proceedings, on or 
before the date the defendant in the court or administrative 
proceeding is required to appear or respond thereto, or within 
such further tie as the court or the State Board of Insurance 
may allow. 

(d)  No plaintiff or complainant shall be entitled to a 
judgment or determination by default in any court or 
administrative proceeding in which court process or notice, 
order, pleading or process in proceedings before the State 
Board of Insurance is served under this section until the 
expiration of 45 days from the date of filing of the affidavit 
of compliance. 

(e)  Nothing contained in this section shall limit or abridge 
the right to serve any process, notice, order, pleading or 
demand upon any person or insurer in any other manner 
now or hereafter permitted by law. 

(f )  The Attorney General upon request of the State Board of 
Insurance is authorized to proceed in the courts of this or any 
other state or in federal court or agency to enforce an order 
or decision in any court proceeding or in any administrative 
proceeding before the State Board of Insurance. 

Section 6. Unauthorized Person or Insurer Defense of 
Action. 

(a)  Before any unauthorized person or insurer files or 
causes to be filed any pleading in any court action, suit 
or proceeding or in any notice, order, pleading or process 
in such administrative proceeding before the State Board 
of Insurance instituted against such person or insurer, by 
service made as provided in Sections 4 and 5, such person or 
insurer shall either: 

1. Deposit with the clerk of the court in which such action, 
suit or proceeding is pending, or with the State Board of 
Insurance in administrative proceedings before the State 
Board of Insurance, cash or securities or bond with good 
and sufficient sureties to be approved by the court or the 
State Board of Insurance, in an amount to be fixed by the 
court or the State Board of Insurance sufficient to secure the 
payment of any final judgment which may be rendered in 
such court proceeding or in such administrative proceeding 
before the State Board of Insurance, provided that the court 
or the State Board of Insurance in administrative proceedings 
before the State Board of Insurance may in its discretion 
make an order dispensing with such deposit or bond where 
the insurer makes a showing satisfactory to such court or 
the State Board of Insurance that it maintains in a state of 
the United States funds or securities, in trust or otherwise, 
sufficient and available to satisfy any final judgment which 

.···

compliance herewith are filed with the clerk of the court 
in which such action, suit or proceeding is pending or with 
the commissioner in administrative proceedings, on or 
before the date the defendant in the court or administrative 
proceeding is required to appear or respond thereto, or 
within such further time as the court or the commissioner
may allow. 

(d)  No plaintiff or complainant shall be entitled to a judgment 
or determination by default in any court or administrative 
proceeding in which court process or notice, order, pleading 
or process in proceedings before the commissioner is served 
under this subsection until the expiration of 45 days from 
the date of filing of the affidavit of compliance. 

(e)  Nothing contained in this subsection shall limit or 
abridge the right to serve any process, notice, order, pleading 
or demand upon any person or insurer in any other manner 
now or hereafter permitted by law. 

(f )  The Attorney General upon request of the commissioner
is authorized to proceed in the courts of this or any other 
state or in federal court or agency to enforce an order or 
decision in any court proceeding or in any administrative 
proceeding before the commissioner.  

Section 6. Unauthorized Person or Insurer Defense of 
Action. 

(a)  Before any unauthorized person or insurer files or 
causes to be filed any pleading in any court action, suit or 
proceeding or in any notice, order, pleading or process in 
such administrative proceeding before the commissioner
instituted against such person or insurer, by service made 
as provided in subs. 4 and 5, such person or insurer shall 
either:  

1. Deposit with the clerk of the court in which such action, 
suit or proceeding is pending, or with the commissioner in 
administrative proceedings before the commissioner, cash or 
securities or bond with good and sufficient sureties to be 
approved by the court or the commissioner, in an amount 
to be fixed by the court or the commissioner sufficient to 
secure the payment of any final judgment which may be 
rendered in such court proceeding or in such administrative 
proceeding before the commissioner, provided that the 
court or the commissioner in administrative proceedings 
before the commissioner may in its discretion make an 
order dispensing with such deposit or bond where the 
insurer makes a showing satisfactory to such court or the 
commissioner that it maintains in a state of the United 
States funds or securities, in trust or otherwise, sufficient 
and available to satisfy any final judgment which may be 
entered in such court action, suit or proceeding or in such 
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may be entered in such court action, suit or proceeding or 
in such administrative proceeding before the State Board of 
Insurance; or 

2. Procure proper authorization to do an insurance business 
in this state. 

(b)  The court in any action, suit or proceeding in which 
service is made as provided in Section 4 or the State Board of 
Insurance in any administrative proceeding before the State 
Board Insurance in which service is made as provided in 
Section 5, may, in its discretion, order such postponement 
as may be necessary to afford the defendant reasonable 
opportunity to comply with Paragraph (a) and to defend 
such court action or administrative proceeding.

(c)  Nothing in Paragraph (a) is to be construed to prevent 
an unauthorized person or insurer from filing a motion to 
quash a writ or to set aside service thereof made as provided 
in Sections 4 or 5 on the ground that such unauthorized 
person or insurer has not done any of the acts enumerated 
in this Article or that the person on whom service was made 
pursuant to Section 4(d)  was not doing any of the acts 
therein enumerated. 

Section 7. Attorneys’ Fees. In an action against an 
unauthorized person or insurer upon a contract of insurance 
issued or delivered in this state to a resident thereof or to 
a corporation authorized to do business therein, if the 
person or insurer has failed for 30 days after demand prior 
to the commencement of the action to make payment in 
accordance with the terms of the contract, and it appears 
to the court that such refusal was vexatious and without 
reasonable cause, the court may allow to the plaintiff 
a reasonable attorney’s fee and include such fee in any 
judgment that may be rendered in such action. Failure of the 
person or insurer to defend any such action shall be deemed 
prima facie evidence that its failure to make payment was 
vexatious and without reasonable cause. 

Section 8. Validity of Insurance Contracts. Except for 
lawfully procured surplus lines insurance and contracts of 
insurance independently procured through negotiations 
occurring entirely outside of this state which are reported 
and on which premium tax is paid in accordance with this 
Article or Article 1.14-2, any contract of insurance effective 
in this state and entered into by an unauthorized insurer 
is unenforceable by such insurer. In event of failure of any 
such unauthorized insurer to pay any claim or loss within 
the provisions of such insurance contract, any person who 
assisted or in any manner aided directly or indirectly in 
the procurement of such insurance contract shall be liable 
to the insured for the full amount thereof pursuant to the 
provisions of such insurance contract. 

administrative proceeding before the commissioner; or 

 

2. Procure proper authorization to do an insurance business 
in this state. 

(b)  The court in any action, suit or proceeding in which 
service is made as provided in sub. 4 or the commissioner
in any administrative proceeding before the commissioner
in which service is made as provided in sub. 5, may, in its 
discretion, order such postponement as may be necessary to 
afford the defendant reasonable opportunity to comply with 
par. (a) and to defend such court action or administrative 
proceeding. 

(c)  Nothing in par. (a) is to be construed to prevent an 
unauthorized person or insurer from filing a motion to 
quash a writ or to set aside service thereof made as provided 
in sub. 4 or 5 on the ground that such unauthorized person 
or insurer has not done any of the acts enumerated in sub.(2)
or that the person on whom service was made pursuant to 
sub. 4(d)  was not doing any of the acts therein enumerated. 

Section 7. Attorneys’ Fees. In an action against an 
unauthorized person or insurer upon a contract of insurance 
issued or delivered in this state to a resident thereof or to 
a corporation authorized to do business therein, if the 
person or insurer has failed for 30 days after demand prior 
to the commencement of the action to make payment in 
accordance with the terms of the contract, and it appears 
to the court that such refusal was vexatious and without 
reasonable cause, the court may allow to the plaintiff 
a reasonable attorney’s fee and include such fee in any 
judgment that may be rendered in such action. Failure of the 
person or insurer to defend any such action shall be deemed 
prima facie evidence that its failure to make payment was 
vexatious and without reasonable cause. 

Section 8. Validity of Insurance Contracts. Except for 
lawfully procured surplus lines insurance and contracts of 
insurance independently procured through negotiations 
occurring entirely outside of this state which are reported 
and on which premium tax is paid in accordance with sub. 
(13), any contract of insurance effective in this state and 
entered into by an unauthorized insurer is unenforceable by 
such insurer. In event of failure of any such unauthorized 
insurer to pay any claim or loss within the provisions of 
such insurance contract, any person who assisted or in any 
manner aided directly or indirectly in the procurement of 
such insurance contract shall be liable to the insured for 
the full amount thereof pursuant to the provisions of such 
insurance contract.  
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Section 9. Investigation and Disclosure of Insurance 
Contracts. 

(a) Whenever the commissioner has reason to believe that 
insurance has been effectuated by or for any person in this 
state with an unauthorized insurer the commissioner shall 
in writing order such person to produce for examination 
all insurance contracts and other documents evidencing 
insurance with both authorized and unauthorized insurers 
and to disclose to the commissioner the amount of insurance, 
name and address of each insurer, gross amount of premium 
paid or to be paid and the name and address of the person 
or persons assisting or aiding in the solicitation, negotiation 
or effectuation of such insurance.  

(b) Every person who, for 30 days after such written order 
pursuant to par. (a), neglects to comply with the requirements 
of such order or who willfully makes a disclosure that is 
untrue, deceptive or misleading shall forfeit $50 and an 
additional $50 for each day of neglect after expiration of 
said 30 days. 

Section 10. Reporting of Unauthorized Insurance. 

(a)  Every person investigating or adjusting any loss or claim 
on a subject of insurance in this state shall immediately 
report to the commissioner every insurance policy or 
contract which has been entered into by any insurer not 
authorized to transact such insurance in this state. 

 (b)  This section does not apply to transactions in this state 
involving a policy lawfully solicited, written, and delivered 
outside of this state covering only subjects of insurance not 
resident, located or expressly to be performed in this state at 
the time of issuance, and which transactions are subsequent 
to the issuance of such policy. 

Section 11. Unauthorized Insurance Premium Tax. 

(a) Except as to premiums on lawfully procured surplus 
lines insurance and premiums on independently procured 
insurance on which a tax has been paid pursuant to 
this sub.(13), every unauthorized insurer shall pay to 
the commissioner before March 1 next succeeding the 
calendar year in which the insurance was so effectuated, 
continued or renewed a premium receipts tax of 3 percent 
of gross premiums charged for such insurance other than 
marine insurance and a premium receipts tax of one-
half of one percent of gross premiums charged for such 
marine insurance on subjects resident, located or to be 
performed in this state. Such insurance on subject resident, 
located or to be performed in this state procured through 
negotiations or an application, in whole or in part occurring 
or made within or from within or outside of this state, 
or for which premiums in whole or in part are remitted 

Section 9. Investigation and Disclosure of Insurance 
Contracts. 

(a) Whenever the State Board of Insurance has reason to 
believe that insurance has been effectuated by or for any 
person in this state with an unauthorized insurer the State 
Board of Insurance shall in writing order such person to 
produce for examination all insurance contracts and other 
documents evidencing insurance with both authorized and 
unauthorized insurers and to disclose to the State Board of 
Insurance the amount of insurance, name and address of 
each insurer, gross amount of premium paid or to be paid 
and the name and address of the person or persons assisting 
or aiding in the solicitation, negotiation or effectuation of 
such insurance. 

(b) Every person who, for 30 days after such written 
order pursuant to Paragraph (a), neglects to comply with 
the requirements of such order or who willfully makes 
a disclosure that is untrue, deceptive or misleading shall 
forfeit $50 and an additional $50 for each day of neglect 
after expiration of said 30 days. 

Section 10. Reporting of Unauthorized Insurance. 

(a)  Every person investigating or adjusting any loss or claim 
on a subject of insurance in this state shall immediately 
report to the State Board of Insurance every insurance policy 
or contract which has been entered into by any insurer not 
authorized to transact such insurance in this state. 

(b)  This section does not apply to transactions in this state 
involving a policy lawfully solicited, written, and delivered 
outside of this state covering only subjects of insurance not 
resident, located or expressly to be performed in this state at 
the time of issuance, and which transactions are subsequent 
to the issuance of such policy. 

Section 11. Unauthorized Insurance Premium Tax. 

(a) Except as to premiums on lawfully procured surplus 
lines insurance and premiums on independently procured 
insurance on which a tax has been paid pursuant to this 
Article or Article 1.14-2, every unauthorized insurer shall 
pay to the State Board of Insurance before March 1 next 
succeeding the calendar year in which the insurance was so 
effectuated, continued or renewed a premium receipts tax of 
3.85 percent of gross premiums charged for such insurance 
on subjects resident, located or to be performed in this 
state. Such insurance on subject resident, located or to be 
performed in this state procured through negotiations or an 
application, in whole or in part occurring or made within or 
from within or outside of this state, or for which premiums 
in whole or in part are remitted directly or indirectly 
from within or outside of this state, shall be deemed to be 
insurance procured, or continued or renewed in this state. 
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directly or indirectly from within or outside of this state, 
shall be deemed to be insurance procured, or continued 
or renewed in this state. The term ‘premium’ includes all 
premiums, membership fees, assessments, dues and any 
other consideration for insurance. Such tax shall be in lieu 
of all taxes and fire department dues. On default of any such 
unauthorized insurer in the payment of such tax the insured 
shall pay the tax. If the tax prescribed by this subsection is 
not paid within the time stated, the tax shall be increased by 
a penalty of 25 percent and by the amount of an additional 
penalty computed at the rate of one percent per month or 
any part thereof from the date such payment was due to the 
date paid. 

(b)  If a policy covers risks or exposures only partially in 
this state, the tax payable shall be computed on the portions 
of the premiums which are properly allocable to the risks 
or exposures located in this state. In determining the 
amount of premiums taxable in this state, all premiums 
written, procured, or received in this state all premiums 
on policies negotiated in this state shall be deemed written 
on property or risks located or resident in this state, except 
such premiums as are properly allocated or apportioned and 
reported as taxable premiums of any other state or states.  

Section 12. Independently Procured Insurance. 

(a)  Every insured who procures or causes to be procured 
or continues or renews insurance with any unauthorized 
insurer, or any insured or self-insurer who so procures or 
continues excess loss, catastrophe or other insurance, upon 
a subject of insurance resident, located or to be performed 
within this state, other than insurance procured through 
a surplus lines agent pursuant to the surplus lines law of 
this state shall within 60 days after the date such insurance 
was so procured, continued or renewed, file a report of the 
same with the commissioner in writing and upon forms 
designated by the commissioner and furnished to such an 
insured upon request. The report shall show the name and 
address of the insured or insureds, name and address of the 
insurer, the subject of the insurance, a general description 
of the coverage, the amount of premium currently charged 
therefor, and such additional pertinent information as is 
reasonably requested by the commissioner.  

(b) Any insurance in an unauthorized insurer of a subject of 
insurance resident, located or to be performed within this 
state procured through negotiations or an application, in 
whole or in part occurring or made within or from within 
or outside of this state, or for which premiums in whole 
or in part are remitted directly or indirectly from within 
or outside of this state, shall be deemed to be insurance 
procured, or continued or renewed in this state within the 

The term ‘premium’ includes all premiums, membership 
fees, assessments, dues and any other consideration for 
insurance. Such tax shall be in lieu of all other insurance 
taxes. On default of any such unauthorized insurer in the 
payment of such tax the insured shall pay the tax. If the tax 
prescribed by this subsection is not paid within the time 
stated, the tax shall be increased by a penalty of 25 percent 
and by the amount of an additional penalty computed at the 
rate of one percent per month or any part thereof from the 
date such payment was due to the date paid. 

(b)  If a policy covers risks or exposures only partially in 
this state, the tax payable shall be computed on the portions 
of the premiums which are properly allocable to the risks 
or exposures located in this state. In determining the 
amount of premiums taxable in this state, all premiums 
written, procured, or received in this state all premiums 
on policies negotiated in this state shall be deemed written 
on property or risks located or resident in this state, except 
such premiums as are properly allocated or apportioned and 
reported as taxable premiums of any other state or states. 

Section 12. Independently Procured Insurance. 

(a)  Every insured who procures or causes to be procured 
or continues or renews insurance with any unauthorized 
insurer, or any insured or self-insurer who so procures or 
continues excess loss, catastrophe or other insurance, upon 
a subject of insurance resident, located or to be performed 
within this state, other than insurance procured through 
a surplus lines agent pursuant to the surplus lines law of 
this state shall within 60 days after the date such insurance 
was so procured, continued or renewed, file a report of 
the same with the State Board of Insurance in writing and 
upon forms designated by the State Board of Insurance and 
furnished to such an insured upon request. The report shall 
show the name and address of the insured or insureds, name 
and address of the insurer, the subject of the insurance, a 
general description of the coverage, the amount of premium 
currently charged therefor, and such additional pertinent 
information as is reasonably requested by the State Board 
of Insurance. 

(b) Any insurance in an unauthorized insurer of a subject of 
insurance resident, located or to be performed within this 
state procured through negotiations or an application, in 
whole or in part occurring or made within or from within 
or outside of this state, or for which premiums in whole 
or in part are remitted directly or indirectly from within 
or outside of this state, shall be deemed to be insurance 
procured, or continued or renewed in this state within the 
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intent of par. (a).  

(c)  There is hereby levied upon the obligation, chose in 
action, or right represented by the premium charged for 
such insurance, a premium receipts tax of 3 percent of gross 
premiums charged for such insurance other than marine 
insurance and a premium receipts tax of one-half of one per 
cent of gross premiums charged for such marine insurance. 
The term ‘premium’ shall include all premiums, membership 
fees, assessments, dues and any other consideration for 
insurance. Such tax shall be in lieu of all other taxes and fire 
department dues. The insured shall, before March 1 next 
succeeding the calendar year in which the insurance was so 
procured, continued or renewed, pay the amount to the tax 
to the commissioner. In event of cancellation and rewriting 
of any such insurance contract the additional premium for 
premium receipts tax purposes shall be the premium in 
excess of the unearned premium of the canceled insurance 
contract. 

(d)  If a policy covers risks or exposures only partially in this 
state, the tax payable shall be computed on the portions of 
the premium which are properly allocable to the risks or 
exposures located in this state. In determining the amount 
of premiums taxable in this state, all premiums written, 
procured or received in this state and all premiums on 
policies negotiated in this state shall be deemed written 
on property or risks located or resident in this state, except 
such premiums as are properly allocated or apportioned and 
reported as taxable premiums of any other state or states. 

(e) If the insured fails to withhold from the premium the 
amount of tax herein levied, the insured shall be liable for the 
amount thereof and shall pay the same to the commissioner
within the time stated in par. (c). If the tax prescribed by 
this subsection is not paid within the time stated in par. (c), 
the tax shall be increased by a penalty of 25 percent and by 
the amount of an additional penalty computed at the rate 
of one percent per month or any part hereof from the date 
such payment was due to the date paid.  

f )  The Attorney General, upon request of the commissioner, 
shall proceed in the courts of this or any other state or in any 
federal court or agency to recover such tax not paid within 
the time prescribed in this section. 

(g) This section shall not be construed or deemed to abrogate 
or modify any provision of this section. This section does not 
apply as to individual life or individual disability insurance. 

Section 13. Penalty for Unauthorized Insurance. 

(a) Any unauthorized insurer who does any unauthorized 
act of an insurance business as set forth in this sub.(2) shall 
be fined not more than $5,000. 

intent of Paragraph (a). 

(c)  There is hereby levied upon the obligation, chose in 
action, or right represented by the premium charged for such 
insurance, a premium receipts tax of 3.85 percent of gross 
premiums charged for such insurance. The term ‘premium’ 
shall include all premiums, membership fees, assessments, 
dues and any other consideration for insurance. Such tax 
shall be in lieu of all other insurance taxes. The insured shall, 
before March 1 next succeeding the calendar year in which 
the insurance was so procured, continued or renewed pay 
the amount to the tax to the State Board of Insurance. In 
event of cancellation and rewriting of any such insurance 
contract the additional premium for premium receipts tax 
purposes shall be the premium in excess of the unearned 
premium of the canceled insurance contract. 

(d)  If a policy covers risks or exposures only partially in this 
state, the tax payable shall be computed on the portions of 
the premium which are properly allocable to the risks or 
exposures located in this state. In determining the amount 
of premiums taxable in this state, all premiums written, 
procured or received in this state and all premiums on 
policies negotiated in this state shall be deemed written 
on property or risks located or resident in this state, except 
such premiums as are properly allocated or apportioned and 
reported as taxable premiums of any other state or states. 

(e) If the insured fails to withhold from the premium the 
amount of tax herein levied, the insured shall be liable for 
the amount thereof and shall pay the same to the State 
Board of Insurance within the time stated in Paragraph (c). 
If the tax prescribed by this subsection is not paid within the 
time stated in Paragraph (c), the tax shall be increased by a 
penalty of 25 percent and by the amount of an additional 
penalty computed at the rate of one percent per month or 
any part hereof from the date such payment was due to the 
date paid. 

(f )  The Attorney General, upon request of the State Board 
of Insurance, shall proceed in the courts of this or any other 
state or in any federal court or agency to recover such tax not 
paid within the time prescribed in this section. 

(g) This section shall not be construed or deemed to abrogate 
or modify any provision of this Article. This section does not 
apply as to individual life or individual disability insurance. 

Section 13. Penalty for Unauthorized Insurance. 

(a) Any unauthorized insurer who does any unauthorized 
act of an insurance business as set forth in this Article shall 
be fined not more than $5,000. 
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(b)  In addition to any other penalty provided for herein or 
otherwise provided by law, any person or insurer violating 
this section shall forfeit to the people of this state the sum 
of $500 for the first offense and an additional sum of $500 
for each month during which any such person or insurer 
continues such violation. 

Section 15. Nonapplication of Section. This section shall 
not apply to any life insurance company organized and 
operated, without profit to any private shareholder or 
individual, exclusively for the purpose of aiding educational 
or scientific institutions organized and operated without 
profit to any private share holder or individual by issuing 
insurance and annuity contracts direct from the home office 
of the company and without agents or representatives in 
this state only to or for the benefit of such institutions and 
to individuals engaged in the services of such institutions; 
nor shall this section apply to any life, disability or annuity 
contracts issued by such life insurance company, provided 
such contracts otherwise comply with the statutes.

(b)  In addition to any other penalty provided for herein or 
otherwise provided by law, any person or insurer violating 
this Article shall forfeit to this state the sum of $500 for the 
first offense and an additional sum of $500 for each month 
during which any such person or insurer continues such 
violation. 

Section 14. Unconstitutional Application Prohibited. This 
Article and law does not apply to any insurer or other person 
to whom, under the Constitution of the United States or the 
Constitution of the State of Texas, it cannot validly apply.
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Texas Supreme Court

EPA-Mandated Clean-Up Proceeding Under CERCLA 
Constitutes a “Suit” Covered Under CGL Policy. 

McGinnes I ndustrial M aintenance Corp. v . The P hoenix 
Insurance Co., 2015 Tex. LEXIS 624 (Tex. June 26, 2015).

Most states decided this policy-interpretation issue years ago 
when manufacturers across the country were desperately 
seeking insurance coverage for newly created superfund 
liability that could reach alleged polluters as far back as 
fifty years or more. The Texas high court recently held that 
a notice letter from the Environmental Protection Agency, 
stating that the recipient is a “potentially responsible party” 
(“PRP”) as defined in the Comprehensive Environmental 
Response, Compensation and Liability Act of 1980 (the 
“Act” or “CERCLA”),1 constitutes a “suit,” thus potentially 
triggering CGL insurers’ duty to defend and indemnify 
clean-up proceedings, even though the EPA may never bring 
an actual lawsuit. That decision is in accord with thirteen of 
the sixteen other state high courts to decide this issue.

The conduct at issue occurred approximately fifty years 
ago, when McGinnes dumped paper-mill sludge near 
the San Jacinto River. However, the EPA apparently did 
not investigate the polluted site until about 2005. In 
November 2007, the EPA sent a general notice letter to 
McGinnes’ parent, followed by a similar letter about a year 
later to McGinnes, stating that it was a PRP, offering “the 
opportunity to enter into negotiations concerning cleaning 
up the Site and reimbursing EPA for costs incurred.”2

During the time of the dumping, McGinnes was covered 
by CGL policies issued by Phoenix and Travelers Indemnity 
Company, both of which were timely notified of the PRP 
letter. They refused coverage, arguing that the policies 

required them to defend “any suit against insured seeking 
damages,” and no “suit” had been filed. A coverage action in 
federal court ensued. Reviewing a lower court decision in the 
insurers’ favor on this sole issue, the Fifth Circuit certified 
the following question to the Texas Supreme Court:

Whether the EPA’s PRP letters and/or unilateral 
administrative order, 

issued pursuant to CERCLA, constitute 
a “suit” within the meaning of the CGL 
policies, triggering the duty to defend.3

By way of background, the Texas Supreme Court noted that 
CERCLA gave EPA broad powers “to command government 
agencies and private parties to clean up hazardous waste 
sites.”4 The Act granted EPA two options: (1) clean up 
the site itself and later seek reimbursement from PRPs in 
a cost-recovery action; or (2) compel the PRPs to do the 
clean-up “through administrative or judicial proceedings.”5

“As amended,” the court observed, “CERCLA also creates a 
process that begins in the EPA and ends, only if necessary, 
in the courts.”6 Before getting to court, a PRP can face 
enormously expensive “remedial” costs in pre-suit discovery 
and feasibility studies, as well as fines and penalties that are 
reviewable initially only on an “arbitrary and capricious” basis 
(and even then, based only on the agency’s own records). “As 
a practical matter,” concluded the court, “courts afford PRPs 
no hope of relief, and consequently they have no choice but 
to comply with the EPA’s directives. There will seldom be a 
court proceeding.”7

Although the court conceded that the term “suit” commonly 
refers to a proceeding in court, it nonetheless held that the 
administrative process under CERCLA was the substantial 
equivalent of a judicial action: “[T]he EPA’s demands and 
directives, backed by threats of fines and penalties, are more 

https://links.casemakerlegal.com/states/TX/books/Case_Law/results?&search[Date%20Decided_from]=2015%2f06%2f26&search[Date%20Decided_to]=2015%2f06%2f26&search[Case%20Name]=McGinnes+Industrial+Maintenance+v.+The+Phoenix+Insurance&ci=13&fn=Journal+Vol.+13%2c+Number+4%2c+Fall+2015.pdf
https://links.casemakerlegal.com/states/TX/books/Case_Law/results?&search[Date%20Decided_from]=2015%2f06%2f26&search[Date%20Decided_to]=2015%2f06%2f26&search[Case%20Name]=McGinnes+Industrial+Maintenance+v.+The+Phoenix+Insurance&ci=13&fn=Journal+Vol.+13%2c+Num
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like interlocutory rulings than claims.”8 The court stressed 
that the Fifth Circuit and 13 of the 16 state high courts 
had held that a PRP demand letter was a “suit” for coverage 
purposes.9 The court concluded:

We have repeatedly stressed the importance 
of uniformity when identical insurance 
provisions will necessarily be interpreted 
in various jurisdictions.”10 We cannot 
achieve uniformity with our decision; the 
courts have already split. Still, “we think it 
prudent to strive for uniformity as much 
as possible.”11

The court’s ruling drew a particularly blistering dissent 
that led with, “If you do not like your insurance policy, the 
Supreme Court of Texas can now change it for you.”12 The 
dissent marshalled an impressive array of citations under 
Texas law and otherwise, hammering the principle that 
words mean what they plainly mean, and “suit” means a 
judicial action.13 Nor, argued the dissent, should a desire to 
create uniformity justify an interpretation at variance with 
a policy’s plain meaning, especially where, as here, a fair 
number of other courts had honored the plain meaning of 
the language, rendering uniformity impossible. 14

Reading between the lines, we surmise that the majority 
in this opinion probably determined that near-unanimity 
among the states outweighed strict adherence to the “plain-
meaning” doctrine on an issue that has largely become 
an historic relic. The insurance industry responded to 
the deluge of CGL pollution coverage actions in the late 
’80s and ’90s by implementing pollution exclusions in 
standard liability policies. The industry has also fashioned 
products specifically designed to cover pollution liability. 
Therefore, the dissent’s concern that this decision amounts 
to abandonment of sound canons of policy interpretation 
for future cases probably is overstated.

The Anti-Concurrent-Causation Exclusion Applies 
Unless the Covered Risk Causes Independent Injury.

JAW The P ointe, L.L.C. v . Lexington I nsurance Co ., 460 
S.W.3d 597 (Tex. 2015).

It is hard to believe that this case is the Texas Supreme 
Court’s first occasion to address the proper application 
of the so-called “anti-concurrent-causation” (the “ACC”) 
exclusion, which in this case bars coverage for:

loss or damage caused directly or indirectly 
by any [excluded cause or event], regardless 
of any other cause or event that contributes 
concurrently or in any sequence to the 
loss.15

No damage claims implicate the ACC exclusion more 
frequently than those caused by the one-two punch of wind 
(usually covered) and flood (usually excluded), and in Texas, 
this conundrum usually results from Gulf Coast hurricanes.

The insured, JAW the Pointe, owned an apartment complex 
in Galveston that was heavily damaged by Hurricane Ike in 
2008. Lexington covered a number of insured properties, 
including JAW’s complex, under a blanket “all-risk” 
property policy, up to a value of $8 million. Under normal 
circumstances, JAW could probably have repaired the 
apartments well within that limit and in addition, collected 
a few hundred thousand for lost profits.16 However, the city 
imposed an ordinance that repairs equaling or exceeding 50% 
of market value must raise the ground level of a structure to 
a minimum base flood elevation, in this case, approximately 
three feet.17 Because the estimated cost to repair exceeded 
50% of the market value, JAW determined that it could 
not simply repair the existing structures but instead had 
to demolish them, raise the ground elevation, and rebuild 
the structures at substantial additional cost. After extended 
discussion and negotiation, Lexington denied the claim for 
raising the elevation and rebuilding.18

However, two facts must be noted. First, in accepting JAW’s 
permit application, the city agreed that the ordinance 
required JAW to meet the base flood elevation but did 
not indicate whether this requirement was due to wind 
or flood damage. Second, before JAW brought a coverage 
action, Lexington had actually paid to JAW $817,940.94, 
the damage amount stated in JAW’s proof of loss exclusively 
caused by wind. 19

JAW sued Lexington, eventually getting to trial only on 
statutory “bad-faith” claims under the Texas Insurance Code 
and the DTPA, for which the jury awarded over $3 million. 
The Houston Fourteenth Court of Appeals reversed and 
rendered a take-nothing judgment, concluding that the ACC 
exclusion barred coverage for all costs necessary to comply 
with the ordinance, and with that, any extracontractual 
recoveries as well. The Texas Supreme Court agreed.

The parties had agreed, noted the court, that the only 
coverage issue was whether a covered loss caused the 
enforcement of the ordinance.20 Lexington argued that the 
ACC exclusion barred coverage because the property damage 
triggering the ordinance was the result of both wind and 
flood—end of story. JAW countered that the ACC exclusion 
does not apply when the covered damage was sufficient to be 
a “separate and independent” cause of the damage. Because 
it had demonstrated that both wind and flood contributed 
to the damage, JAW argued that the burden of proof shifted 
to Lexington to prove that flood damage alone pushed the 
loss above the 50% ordinance threshold. 21

https://links.casemakerlegal.com/states/TX/books/Case_Law/results?search[Cite]=460%20S.W.3d%20597&ispincite=yes&ci=13&fn=Journal+Vol.+13%2c+Number+4%2c+Fall+2015.pdf
https://links.casemakerlegal.com/states/TX/books/Case_Law/results?search[Cite]=460%20S.W.3d%20597&ispincite=yes&ci=13&fn=Journal+Vol.+13%2c+Number+4%2c+Fall+2015.pdf
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The high court first observed that a number of courts, 
including the Fifth Circuit, had enforced the ACC 
exclusion and agreed that there is coverage when, “[t]he 
only species covered under [a policy with an ACC clause] 
is damage caused exclusively by wind. But [when] wind 
and water synergistically cause . . . the same damage, such 
damage is excluded.”22 Yet, the court also considered JAW’s 
argument that the interpretation in Leonard contradicted 
Texas’s common-law concurrent-cause doctrine that when a 
covered event and an excluded event “each independently” 
cause the loss, separate and independent causation exists, 
and the insurer must cover the loss.23

Faced with this dilemma, the court fashioned an elegant 
and logical solution. First, eschewing abstract theory, the 
court simply asked, “what in fact triggered enforcement of 
the ordinances.”24 The evidence clearly established that the 
damage triggering enforcement was the result of both wind 
and flood. But two important facts conclusively established 
that at least part of the ordinance-triggering damage was 
flood and flood alone, a conclusion that doomed coverage. 
First, JAW’s application to the city and the city’s approval 
contained no allocation between wind and flood damage. 
Second, Lexington had paid 100% of JAW’s wind-damage 
claim, which was an amount well below ordinance threshold. 
Necessarily, therefore, some of the damage triggering 
the ordinance was exclusively caused by flood. The court 
affirmed the take-nothing judgment against the insured.

This decision clarifies the relatively high burden facing an 
insured in these cases. When we consider, post-Katrina, 
post-Rita, post-Ike, the daunting task of distinguishing what 
wind damage is synergistically bound with flood and what 
is “separate and independent,” the burden of proof becomes 
all important. We suggest that this decision probably gives 
all ties to the insurer, even though the burden of applying 
an exclusion should rest with the insurer. If the insurer can 
show no more than the impossibility of separating wind 
from flood damage, it probably then shifts to the insured to 
segregate wind-only damage.

An Employee’s Travel to Work May Be Within the Course 
and Scope of Employment, Holds the Texas Supreme 
Court.

SeaBright Insurance Co. v. Lopez, 2015 Tex. LEXIS 553 (Tex. 
June 12, 2015).

The Texas Supreme Court here considers whether, for 
purposes of workers’ compensation, a worker is within the 
course and scope of employment when he is injured while 
driving to his jobsite. Usually courts apply the so-called 
“coming and going” exclusion to bar coverage for such 
accidents. However, the SeaBright court affirms the court of 

appeals’ judgment that an exception to the exclusion applies 
when the employer provided the vehicle for the worker’s 
transportation to and from work, such that the injury 
“originated in the work, business, trade, or profession of the 
employer.” One justice dissented, urging that the worker’s 
travel at the time was not sufficiently in furtherance of his 
employer’s business, despite the circumstances surrounding 
the worker’s use of a company vehicle.

Candelario Lopez worked for a company that fabricated and 
installed materials at customers’ oil and gas processing sites. 
Mr. Lopez often worked for extended periods at locations far 
removed from his home in South Texas. He usually stayed 
in motels he selected, for which he received a per diem 
for lodging and food. The employer would also provide 
Mr. Lopez a vehicle and credit card for gas but would not 
pay him for travel time to and from work. At the time in 
question, Mr. Lopez was staying at a motel some 450 miles 
from his home and 40 miles from the job site. Sometimes 
Mr. Lopez picked up other employees to ride to and from 
work, even though the employer had no express policy 
regarding carpooling. During one such drive to work with 
two other employees, Mr. Lopez was killed in an automobile 
accident.

His widow sought death benefits from SeaBright, the 
workers’ compensation carrier, which denied coverage, 
asserting Mr. Lopez was not within the course and scope of 
employment at the time of the accident. A hearing officer in 
the contested administrative case determined that Mr. Lopez 
was within the course and scope and ordered death benefits. 
An administrative appeals panel affirmed, specifically 
finding that Mr. Lopez “was engaged in or furthering the 
affairs or business of [his employer] at the time of his fatal 
vehicle accident.”25 SeaBright appealed, and the court of 
appeals affirmed.

The Texas Supreme Court began with the statutory definition 
of “course and scope of employment,” which means:

[A]n activity of any kind or character 
that has to do with and originates in the 
work, business, trade, or profession of 
the employer and that is performed by an 
employee while engaged in or about the 
furtherance of the affairs or business of the 
employer. The term includes an activity 
conducted on the premises of the employer 
or at other locations.26

The court has interpreted this statutory definition as requiring 
the injury to “(1) relate to or originate in, and (2) occur in 
the furtherance of, the employer’s business.”27 Because the 
risks of traveling to and from work are shared by society 

http://links.casemakerlegal.com/states/TX/books/Case_Law/results?search[Cite]=465+S.W.3d+637&ci=13&fn=Journal+Vol.+13%2c+Number+4%2c+Fall+2015.pdf
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as a whole, they are not considered, under the definition, 
to be the result of work for employers.28 Nevertheless, an 
exception may be made, observed the court, if:

the relationship between the travel and the 
employment is so close that it can fairly 
be said that the injury had to do with and 
originated in the work, business, trade or 
profession of the employer.29

The court determined that the facts of this case were most 
similar to those of Texas Employers Insurance A ssociation v. 
Inge,30 in which the employee worked for an hourly wage 
at a drilling site that was 31.5 miles from the nearest city 
but was not paid for travel time to and from work. He was 
expected, however, to transport other workers to and from 
work for an extra per-mile stipend, but he received nothing 
for gas or vehicle maintenance.31 The Inge court affirmed a 
lower court ruling that an accident on the trip from work was 
within the course and scope of employment. The SeaBright 
court concluded that, given the nature of the specialized 
work often at remote drilling sites requiring employees to 
stay at temporary housing and to move from place to place, 
the risks of traveling to and from work were dictated by the 
employer’s “business model and enabled by [its] provision of 
the vehicle and payment of per diem and other expenses.”32

Thus, the employee’s travel to work was within the scope of 
employment.33

The dissent disagreed primarily on the basis that Mr. Lopez’s 
travel to work did not “originate” in the employer’s business. 
The key distinction, argued the dissent, was “whether the 
injured employee was already working, or was simply on his 
way to work, at the time of the accident.”34 The employee in 
the Meyer case had worked a couple of hours at home before 
traveling to his job site; Mr. Lopez, by contrast, was coming 
straight from his motel to work. Thus, urges the dissent, 
“Meyer was not traveling to get to his work; he was traveling 
as part of his work. … Lopez was not traveling as part of his 
work; he was traveling to get to his work.”35 The necessary 
nexus between the travel and the employment did not exist, 
in the view of the dissent.

Arguably, the dissent overstates the majority’s reliance on 
the Meyer case, which the majority cites only twice and does 
not specifically discuss. The majority relies more explicitly 
on the facts and reasoning of the Inge case, in which the 
employee died driving from work. Several other cases cited 
by the majority likewise did not involve pre-travel work 
that might distinguish the case from a simple going-and-
coming scenario. What is clear from the SeaBright decision, 
the analysis of this exception to the coming-and-going rule 
is very fact-specific.

The Fifth Circuit

Texas’s Delay-Penalty Statute May Begin to Accrue Well 
Before the Insured Submits its Final Invoice for Payment 
of Property Damage.

Cox Operating, L.L.C. v. St. Paul Surplus Lines Insurance Co., 
795 F.3d 496 (5th Cir. 2015).

In this Katrina pollution clean-up coverage case, the Fifth 
Circuit sheds a bit more light on the proper method for 
calculating an insurer’s delay penalty under Texas’ Prompt 
Payment of Claims Act (the “Act”).36 Along the way, the 
court also determines whether a one-year cost-reporting 
requirement was an absolute, unwaivable condition 
precedent under a policy, or whether the insurer could, 
and did, waive it by anticipatorily denying the claim. The 
principal issue regarding the Act is whether, under a first-
party property-damage policy, the 18% penalty begins to 
accrue multiple times as each new cost invoice is submitted 
to the insurer, as is probably the case with defense invoices 
under a liability policy, or whether the insurer’s first violation 
of a deadline under the Act starts the clock for the total 
amount of the claim ultimately determined. As discussed 
below, the insurer lost on all issues.

Cox operated oil and gas production facilities in the Gulf 
that were severely damaged by Hurricane Katrina. Most 
of the damages were pollution clean-up costs covered 
under primary and excess policies issued by St. Paul.37

Cox notified St. Paul of the claims on October 17, 2005. 
Although St. Paul hired an adjusting firm on October 27, 
neither it nor St. Paul requested from Cox any invoices or 
other documents substantiating the claim until July 24, 
2006. Cox’s investigation continued before and after the 
adjuster became involved. However, on August 30, 2007, 
after exhausting the $1 million primary policy limit and 
$480,395 of the $20 million excess policy, St. Paul denied 
responsibility for any further damages and brought a 
coverage action against Cox.

In a counterclaim, Cox sought, in addition to over $10 
million in clean-up damages, delay penalties under the Act, 
alleging that the 18% per annum penalty began to accrue 
in November 2005 after St. Paul had failed to commence 
an investigation or request documents within thirty days 
of receiving notice of the claim.38 Based on a jury verdict, 
the lower court awarded Cox $9,465,103.22 in contract 
damages and $13,064,948.28 in delay penalties under the 
Act.39 St. Paul appealed.

St. Paul argued first that Cox should not have recovered 
approximately $2 million of clean-up costs first reported to 
the insurer after a one-year deadline from the completion 
of the work.40 Cox countered that the insurer waived the 
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notice condition when it denied all coverage before work 
was completed. The court noted that, although the one-
year limitation appears to be a condition precedent that 
ordinarily voids coverage unless the insured complies with 
the condition, notice provisions are not invariably treated as 
such.41 The court’s analysis principally focused on Matador 
Petroleum Corp. v . S t. P aul S urplus L ines I ns. Co ., which 
involved a provision in a CGL policy that afforded coverage 
for pollution incidents reported to the insured within thirty 
days of inception, a condition that the Matador court held 
defined the scope of coverage and was not waivable.42

The Cox court, however, distinguished Matador from the 
facts here on two grounds. First, the notice condition in 
the Cox policy is mentioned twice in circumstances that 
render the condition at least ambiguous as to “whether 
the reporting requirement is actually a nonwaivable part 
of the definition of the scope of coverage or whether it is 
intended to be read as a waivable condition precedent  . . 
. .”43 Second, in Matador the limitation was “an incident-
reporting requirement,” not, as in the Cox case, a “cost-
reporting requirement. The Matador court characterized the 
incident-reporting requirement at issue there as similar to a 
“claims-made” insuring provision in which the limitation is 
part of the bargain of the agreement, not an ancillary term 
or condition.44 The Cox court observed that pollution clean-
up work can drag on for years, such that:

only at the edges of imagination would 
one conclude that the parties could 
have intended the one-year reporting 
requirement to be nonwaivable, given the 
consequences that would result.45

Thus, the court held that the insurer waived the condition 
when it denied coverage.

Regarding prompt-payment penalties, Cox asserted that 
the insurer failed to commence its investigation of the 
claim within thirty days of notice of claim, as required by 
section 542.055 of the Act, and so owed 18% per annum 
on the entire amount of the claim, over $13 million.46 On 
appeal, the insurer disputes the accrual date, asserting two 
arguments. First, despite several deadlines specified in the 
Act, St. Paul asserts that only one of them explicitly imposes 
the 18% penalty: the one triggering the penalty at sixty 
days after the insurer receives all items, statements, and 
forms reasonably requested, which means either (1) that the 
penalty starts sixty days after all requested information has 
been received (in February 2011), or alternatively, (2) sixty 
days after each cost invoice is received, on an invoice-by-
invoice basis.47 

Noting that the Texas Supreme Court has never explained 

“whether, and when” a violation triggers the accrual of 
penalty interest under the Act, the Cox court resolves the 
issue by distinguishing a key case relied on by St. Paul, 
Lamar H omes, I nc. v . M id-Continent C asualty Co ., which 
held that an insurer may be liable for the Act’s delay-
penalties for refusing to defend under a liability policy. 48

St. Paul asserts that under Lamar Homes, interest does not 
begin to accrue until the insurer receives the first defense-fee 
invoice, and accrues thereafter invoice-by-invoice. Not so, 
holds the court. The basic difference between Lamar Homes 
and this case is that, under a liability policy, an insured’s 
right to receive reimbursement of defense costs does not 
accrue until legal services have been rendered and invoiced. 
By contrast, under a property policy, the damage occurs 
when the property is damaged, and the insurer’s obligations 
under the Act begin when the claim is reported. Nothing 
in Lamar Homes or in the Act, holds the court, supports an 
invoice-by-invoice accrual method for calculating penalties 
for missed deadlines once a claim for damage has been 
submitted to the insurer.49

The Cox decision may resolve some of the open questions 
over the how and when of accrual of delay penalties under 
the Act. After Cox, policyholders arguably have a stronger 
argument that penalty-interest accrues on the entire amount 
of the claim, without regard to which deadline was missed, 
even if the final amount of the claim is not determined until 
very late in the investigation or even at trial, an amount that 
can be, as here, greater than the damage claim itself. Also, 
courts are now less likely to consider applying invoice-by-
invoice accrual in a property-damage case. Nevertheless, 
Texas courts will likely continue to disagree over accrual 
issues under the Act until the Texas Supreme Court provides 
guidance.

Alleged Failure to Administer Medicine to Inmate Was 
an Excluded “Professional” or “Medical” Service,” Not 
a Covered Administrative Policy.

LCS Corr ections S ervices, I nc. v . Lexington I nsurance Co ., 
2015 U.S. App. LEXIS 15643 (5th Cir. Sept. 2, 2015).

This case primarily concerns the distinction between a 
“professional service” and an “administrative policy.” The 
heirs of Mario Garcia sued LCS Corrections Services for 
both medical malpractice and constitutional violations 
under 42 U.S.C. §1983, alleging that Mr. Garcia died while 
in custody at an LCS detention center as a result of LCS’s 
failure to administer to him certain medications. Lexington 
had issued three insurance policies to LCS, a primary CGL, 
an excess/umbrella (overlying the CGL), and a Healthcare 
Professional Liability (“HPL”) policy. The court initially 
allowed only the medical malpractice claim to go to trial, 
where a jury awarded plaintiffs $2.25 million. Following trial, 
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the court reinstated the 1983 action. Lexington defended, 
and continues to defend, LCS against the malpractice claims 
under the HPL policy, but denied defense and indemnity 
for the 1983 claim under the CGL and umbrella polices. A 
separate action followed solely over coverage for the 1983 
action. The lower court ruled that Lexington had a duty 
to defend LCS under the CGL policy but not under the 
umbrella policy. Appeal ensued.50

The Fifth Circuit panel stated that coverage depended 
on the application of two exclusions, a “medical services” 
exclusion in the CGL policy and a “professional liability” 
exclusion in the umbrella. However, an added wrinkle is a 
civil-rights endorsement in the CGL (but not the umbrella) 
that may or may not avoid the “medical services” exclusion. 
The civil rights endorsement provides:

This insurance applies to claims or “suits” 
arising out of “bodily injury” and “property 
damage” caused by alleged civil rights 
violations, so long as such violations and 
any resulting injury(ies) are not expected 
or intended from the standpoint of the 
insured or any person or organization 
either representing or acting on behalf of 
the insured.

All other ter ms and conditions of the policy 
remain the same.51

LCS argued that the civil rights endorsement stood on its 
own as a coverage agreement, not subject to the exclusions 
in the main policy form. The panel, however, rejected 
this argument, in no small part because the endorsement 
explicitly recognized the other terms and conditions of the 
policy.52

The CGL exclusion bars coverage for liability arising out of 
the rendering or failure to render “medical services,” defined as:

a) medical, surgical, dental or nursing 
treatment to such person or the person 
inflicting the injury including the 
furnishing of food or beverages in 
connection therewith; [or]

b) furnishing or dispensing of drugs or 
medical, dental or surgical supplies or 
appliances if the injury occurs after the 
Named Insured has relinquished possession 
thereof to others;53

LCS asserted that only subpart (b) should apply, and because 
LCS was alleged to have itself administered, or failed to 
have administered, the drugs, the exclusion did not apply. 
Lexington countered that each subpart applies, or not, 

separately, and “medical treatment” in subpart (a) clearly 
should include administration of drugs. The court agreed. 
The subparts, noted the court, are stated disjunctively, such 
that each subpart must be considered separately.54

But LCS had one more card to play, which, if correct, 
would dispatch not only the “medical services” exclusion 
under the CGL policy, but also the “professional liability” 
exclusion in the umbrella policy. Administering the drugs 
in question was not, argued LCS, a medical or professional 
service, but rather an administrative task, in furtherance 
of an LCS policy. The court does not say what authority, 
if any, LCS offered to support its position, but the panel 
rejected LCS’s analysis and held that administering drugs in 
fact required the exercise of medical training and expertise 
and so could not be the routine performance of a separate 
administrative policy.55 Accordingly, the court reversed in 
part and remanded for judgment for Lexington.

As a general observation, endorsements adding separate, 
often specialized, insuring agreements, like the civil-rights 
endorsement here, arguably too often lack sufficient clarity 
regarding which policy exclusions should or should not 
apply to the endorsement. The LCS court relied on the 
“mother-hubbard” formula, “all other terms and conditions 
remain the same,” to hold that the medical-services exclusion 
applied to the civil-rights endorsement. Yet, the policy did 
not exclude civil-rights claims in the first place, raising the 
question, what extra coverage was extended by adding the 
endorsement. Also, the endorsement explicitly repeated the 
policy’s intentional-acts exclusion, at least implying by the 
“expressio-unius” principle that other exclusions not listed 
were not part of the endorsement.56 These arguments were 
not raised in the LCS case. We do not suggest that the panel 
reached the wrong decision. We simply urge underwriters 
and policyholders to pay close attention to the integration 
of additional coverage to policies by endorsement.

1  Pub. L. No. 96-510, 94 Stat. 2767 (codified as amended 
at 42 U.S.C. §§ 9601–9675).

2  McGinnes Indus. Maint. Corp. v . The Phoenix Ins. Co., 
2015 Tex. LEXIS 624 at *9 (Tex. June 26, 2015).

3  Id. at *11–12.

4  Id. at *6 (citing Key Tronic Corp. v. United States, 511 U.S. 
809, 814 (1994)).

5  Id. (quoting Ronald E. Cardwell & Jessica J.O. King, 
Comprehensive Environmental R esponse, Compensation, and 
Liability Act, in environmentAl lAw hAndbook, ch. 9, § 
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3.0 (Thomas F. P. Sullivan ed. emeritus, 22d ed. 2014)).

6  Id.

7  Id. at *7 (quoting Compass Ins. Co. v. City of Littleton, 984 
P.2d 606, 622 (Colo. 1999) (en banc) (citing Mich. Millers 
Mut. Ins. Co. v. Bronson Plating Co., 519 N.W.2d 864, 871 
(Mich. 1994), abrogated in part by Wilkie v. Auto-Owners 
Ins. Co., 664 N.W.2d 776 (Mich. 2003)) (recognizing the 
“coercive nature” of CERCLA enforcement); A.Y. McDonald 
Indus. v. Ins. Co. of N. Am., 475 N.W.2d 607, 628–29 (Iowa 
1991) (discussing EPA’s powers under CERCLA).

8  Id. at *12–14. The court also pointed out that before 
CERCLA, when the policies were issued, the EPA would 
have had to bring a lawsuit, suggesting that the parties to 
the contract intended to cover the kind of legal compulsion 
effected by means of CERCLA’s PRP-letter procedure. Id. 
at *29. 

9  Id. at *18–19 (citations omitted).

10  Id. at *20 (quoting Zurich Am. Ins. Co. v. Nokia, Inc., 
268 S.W.3d 487, 496–97 (Tex. 2008)).

11  Id. (quoting Trinity Universal Ins. Co . v. Cowan, 945 
S.W.2d 819, 824 (Tex. 1997)).

12  Id. at *21.

13  Id. at *21–35.

14  Id. at *50.

15  JAW The Pointe, L.L.C. v. Lexington Ins. Co., 460 S.W.3d 
597, 607 (Tex. 2015) (emphasis added by court).

16  JAW estimated that repair costs would be $6,256,887 
and requested from Lexington $800,000 for lost profits. See 
Id. at 600. Later, Lexington in fact paid JAW’s lost-profits 
claim. See below at n.19.

17  Id. at 600, n.1.

18  Id. at 601.

19  Id. In fact, the court noted that JAW apparently received 
over $10 million from numerous other insurers, an amount 
that Lexington argued was far in excess of JAW’s losses, 
including the cost to comply with the ordinance. See Id. at 
n.2.

20  Id. at 606–07. The policy contained a “law and 
ordinance” endorsement covering the increased cost of 
repairs or replacements as a result of an ordinance. See id . 
at 605.

21  Id. at 606.

22  Id. at 607 (quoting Leonard v. Nationwide Mut. Ins. Co., 
499 F.3d 419, 429–31 (5th Cir. 2007) (Mississippi law)).

23  Id. at 608 (quoting Utica Nat’l Ins. Co. v. Am. Indem. 
Co., 141 S.W.3d 198, 204 (Tex. 2004)).

24  Id.

25  SeaBright Ins. Co. v. Lopez, 2015 Tex. LEXIS 553 at *5 
(Tex. June 12, 2015).

26  Id. at *9 (quoting texAs lAbor Code Ann., §401.011(12) 
(West 2015)).

27  Id. (quoting Leordeanu v. Am. Protection Ins. Co., 330 
S.W.3d 239, 241 (Tex. 2010)).

28  Id. (citing Evans v. I ll. Employers Ins. of Wausau, 790 
S.W.2d 302, 305 (Tex. 1990)).

29  Id. at *9–10. (quoting Shelton v. S tandard I ns. Co ., 
389 S.W.2d 290, 292 (Tex. 1965)). See also  Meyer v . 
W. F ire Ins. Co ., 425 S.W.2d 628, 629 (Tex. 1968) (The 
necessary origination of work is satisfied if the employee’s 
travel was “pursuant to express or implied conditions of his 
employment contract.”).

30  Texas Employers Ins. Ass’n v. Inge , 208 S.W.2d 867 (Tex. 
1948).

31  Id. at 10–11 (citing Texas Employers Ins. Ass’n v. Inge, 208 
S.W.2d 867, 868 (Tex. 1948)).

32  Id. at *14.

33  Id. at *17.

34  Id. at *21–22 (quoting Meyer v. W. Fire Ins. Co., 425 
S.W.2d 628, 628 (Tex. 1968)).

35  Id. at *24.

36  Tex. Ins. Code Ann. §542.051–061 et seq. (West 2009).

37  Cox Operating, L.L.C. v. St. Paul Surplus Lines Ins. Co., 
795 F.3d 496, 499 (5th Cir. 2015). Other insurers covered 
working-interest owners, primarily for debris-removal 
expenses. One of St. Paul’s arguments is that it should have 
received a credit for those expenses, which the jury rejected 
and the appellate court affirmed, an issue omitted from 
discussion here.

38  Id. at 499–500.

39  Id. Cox also received judgment for almost $3 million in 
prejudgment interest.

40  Id. St. Paul apparently received the bulk of the damage 
information in February 2011.
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41  Id. at 501.

42  Id. (citing Matador Petr. Corp. v. St. Paul Surplus Lines 
Ins. Co., 174 F.3d 653 (5th Cir. 1999)).

43  Id. at 502.

44  Id. at 502–03 (emphasis added by the court).

45  Id. at 503.

46  Id. at 505. The lower court found that St. Paul was 
notified on October 17, 2005, failed to commence the 
investigation by November 16, and the penalty began to 
accrue 30 days after that, on December 16, 2005, per § 
542.060. See Id. at *506.

47  Id. at 506 (citing Tex. Ins. Code Ann. § 542.058 (West 
2009)) (emphasis added). St. Paul also argues that no penalty 
applies under § 542.055 for missing the 30-day deadline for 
commencing the investigation (asserted by Cox) because the 
penalty explicitly applies only under § 542.058 for missing 
the 60-day deadline. The court notes that no case supports 
this theory and holds that the penalty applies for missing 
any of the statutory deadlines, not just the last one. Id. at 
507.

48  Id. at 508 (citing Lamar Homes, Inc. v. Mid-Continent 
Cas. Co., 242 S.W.3d 1 (Tex. 2007)).

49  Id.

50  The death occurred in a Texas detention facility, but LCS 
is a Louisiana company. The appellate panel noted that the 
lower court applied both Texas and Louisiana law without 
resolving which law should apply. The panel likewise did not 
make a choice-of-law determination, finding no substantive 
differences in the relevant insurance laws of the two states. 
See LCS Corr ections S erv., Inc. v. Lexington Ins. Co ., 2015 
U.S. App. LEXIS 15643 at *8, n.5 (5th Cir. Sept. 2, 2015).

51  Id. at *10. 

52  Id. at *11.

53  Id. at *11–12.

54  Id. at *13.

55  Id. at *15–17 and 20–22 (citing Duncanville Diagnostic 
Ctr., Inc. v. Atlantic Lloyd’s Ins. Co. of Tex., 875 S.W.2d 788, 
791 (Tex. App.—Eastland 1994, writ denied) and Guar. 
Nat’l Ins. Co. v. N. Riv er Ins. Co ., 909 F.2d 133, 136–37 
(5th Cir. 1990)).

56  “Expressio unius est ex clusio alterius” means “to include 
or express one thing implies the exclusion of the other.” See 
bryAn A. GArner, A diCtionAry of modern leGAl usAGe, 
p. 432 (2d ed. 1996).
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